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Plaintiffs are two California nunicipalities, the Gty of
Roseville and the Gty of Rocklin, and an association of citizens
fromthese cities and the neighboring Cty of Lincoln.

Plaintiffs oppose the Secretary of Interior's decision to take a
50-acre parcel of land into trust for the intervenor, the United
Auburn I ndian Comunity ("UAIC' or "Tribe"). The Tribe intends
to build a 200,000 square foot gam ng casino on the parcel, which
is located in Placer County, California.

Plaintiffs sue the Secretary of Interior ("Secretary"), the
Assi stant Secretary of Interior, the Director of the Pacific
Regi on of the Departnent of Interior, the Bureau of Indian
Affairs ("BIA") and the United States. They raise nunerous

cl ai s agai nst the defendants, many of which suggest that the



Secretary's decision to take land into trust for the UAIC
unconstitutionally infringes on the sovereignty of the State of
California. Yet, in essence, this case arises fromthe
conplicated process of restoring sovereignty to the Auburn
Indians. 1In recent years, Congress has restored nunmerous Indian
Tribes to federal recognition and, in doing so, has provided for
the restoration of lands to these tribes. Thus, the difficult
guestion posed by this case is not one focused on the |imts of
state sovereignty, but one stemmng fromthe task of defining the
scope of this Congressionally mandated restoration of lands to

t he Auburn I ndi ans.

Pendi ng before the Court are notions to dismss or, in the
alternative, for summary judgnent filed by the United States and
the Tribe, and plaintiffs' cross notion for sumrmary judgnent.
Plaintiffs filed a notion for prelimnary injunctive relief.
However, pursuant to Fed. R Cv. P. 65(a)(2), and with the
consent of the parties, the Court conbined consideration of the
notion for prelimnary injunctive relief wth proceedings on the
merits.

The Court grants defendants' and intervenor's notions to
dismss all of plaintiffs' clainms, wth the exception of that

claimarising under the National Environmental Policy Act of



1969, 42 U. S.C. 8§ 4332 et seqg. ("NEPA"). The Court considers
plaintiffs' NEPA claimpursuant to Fed. R GCv. P. 56 and enters
summary judgnent for the United States and the Tribe, and agai nst
plaintiffs, on this claim

I. BACKGROUND
A. The Auburn Indians

In the early 1900s, the United States governnent
acknow edged the existence of a snmall Indian village | ocated on
the outskirts of the Gty of Auburn, California. The Auburn Band
of Indians, at that point, constituted a small community of
California Indians who survived the depredations of the 19th
century. See S. Rep. No. 103-340 (1994). The Band resided
outside the City of Auburn, about forty mles northeast of
Sacranmento. Id. The Band's nmenbers were drawn from I ndian
Tri bes whose aboriginal territories reached both north and south
of Auburn. Id.

In 1917, the United States took approxinmately twenty acres
of land into trust for the Auburn Band, and, in 1953, it took
anot her twenty acres in trust for the Tribe. These forty acres

becane known as the Auburn | ndi an Rancheri a. Id.



In the 1950s and 1960s, federal trust responsibilities for
41 "rancherias" were termnated. 1d. The Auburn Rancheria was
term nated on August 11, 1967, pursuant to the terns of the
Rancheria Act of 1958. 1d. The Rancheria's assets were
di stributed anong its residents and its lands allotted to them

Id.

In July 1991, descendants of the Rancheria's residents
formed an organi zation called United Auburn Indian Comrunity of
California (hereinafter "UAIC'). 1d. After unsuccessfully
applying for formal recognition with the BIA the group was
recogni zed by Congress pursuant to the Auburn Indian Restoration
Act in 1994. See 25 U S.C. 8§ 13001(a)-(b). The Act restored
rights and privileges of the Tribe and its nmenbers, and extended
to the UAIC and its nenbers the status of a recognized Indian
Tribe. 1d. The Act requires the Secretary of the Interior to
consult with the Tribe in order to "establish[] a plan for
econom ¢ devel opnent for the Tribe." I1d. § 13001-1(a)(1). The
Act also pernmits the Secretary to accept certain real property in
trust for the benefit of the Tribe. 1d. § 13001-2.

Ni nety percent of the Tribe's 247 nenbers live within ten

mles of the old Rancheria, and sone fifty nmenbers still live on



i ndi vi dual fee lands within the Rancheria's boundaries. Decl. of
Jessica Tavares in Support of Tribe's Modt. to Intervene, | 4.
Jessi ca Tavares, the Chairperson of the UAIC, recounts conditions
of "grinding poverty,” in which many of the Tribe's nenbers |ive.
Id.; see also S. Rep. No. 103-240.
B. Proposal to Develop Gaming Facility

In 1997, the UAIC entered into a "coll aborative process”
with Placer County to |locate and develop a site that would be
appropriate for Class IIl gamng. A R 1869 (letter from Pl acer
County to the BIA) (May 16, 2000)). After considering various
alternatives, the parties settled on a 49.21-acre parcel in an
uni ncor porated portion of the County called the Sunset Industri al
Area. A R 332 (EA). This parcel is currently vacant and is
zoned as "lIndustrial Park-Design Corridor." I1d. The parcel is
bounded on three sides by the cities of Roseville, Rocklin and
Li ncol n, suburbs of Sacranmento, California. The parcel is
approximately forty mles away fromthe boundaries of the forner
Auburn Rancheri a.

The Tribe proposed to devel op a 200, 000 square foot gam ng
and entertainnment facility on the parcel. The facility would
i nclude a bingo area, a casino floor with video gam ng and card

tabl es, restaurants, bars, an entertai nnent |ounge, and 3,500 on-
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site parking spaces. A R 323. The facility is expected to draw
8,000 visitors a day and to enpl oy approximately 1,100 peopl e.

Id.

In Cctober 1999, the Tribe entered into a gam ng conpact
with the State of California. A R 680-740. The conpact permts
the Tribe to conduct Class IIl gamng and requires the Tribe to
contribute to the State Revenue Sharing Trust Fund, which assists
"non- Conpact” Indian Tribes, addresses ganbling addiction, and
supports state and | ocal agencies affected by tribal gam ng.

Id.?!

The Tribe's negotiations with Placer County culmnated in a
January 18, 2000, Menorandum of Understanding ("MOUJ'), in which
the County agreed to support the Tribe's application to the
Secretary of Interior. The Tribe agreed, anong other things, to
work within the general and community plans, zoning ordi nances
and design guidelines that would have applied to a private
devel opnment, to conply with the California Environnmental Quality
Act, to reinburse the County for use of public services, and to

pay traffic mtigation and i nprovenent fees. A R 820-44. A

! The conmpact was contingent on the passage of Proposition 1A a

ballot initiative which subsequently amended the state constitution to permt
Class |1l gaming on tribal lands. Cal. Const., Art. 1V, § 19 (anended Mar.
17, 2002). The Secretary approved the Tribe's conpact on May 5, 2000. A R
679 (65 Fed. Reg. 31,189 (May 16, 2000)).
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California Superior Court vacated this MOU pending conpliance

wi th environnmental review procedures under the California
Environnental Quality Act. A R 200053-63. However, the court
subsequently comented that the defect was "technical,” and that
the MOU was likely the "best environnmental alternative." Diamond
Creek Partners, Ltd. v. City of Lincoln, No. SCV 10659, O der
Denyi ng Motion for Award of Attorneys' Fees and Costs (Cal.

Super. C. Mar. 11, 2002).

C. Trust Application

On June 25, 1998, the Tribe filed its initial application
asking the Secretary to take the parcel into trust so that it
could proceed with its plans to develop a casino. The mechani sm
for seeking approval fromthe Secretary of Interior is known as a
"fee-to-trust” application. Here, the Secretary seeks to take
the parcel into trust pursuant to the Auburn Indian Restoration
Act, 25 U S.C. § 13001 et seqg. However, the Secretary processed
the Tribe's fee-to-trust application pursuant to procedures
establ i shed under the generally applicable provisions of the
I ndi an Restoration Act, 25 U S.C. 8 461 et seq. See 25 CF.R 8§
151. The Tribe anmended its application on Cctober 6, 1999, and

on February 22, 2000. A R 778.



Beginning in 1999, the Tribe, with the assistance of
Envi ronnmental Sci ences Associates ("ESA"), prepared an
Envi ronnent al Assessnent ("EA") of the fee-to-trust application.
See A.R 321-561. The EA states that the BIA "worked cl osely
with the UAIC and ESA for approxi mately one year in defining the
Proposed Actions, the site conditions and eval uating the
potential effects"” of the project. A R 571 (EA). In addition,
M. David Zweig of ESA attests that the preparation of the EA
took nore than three years, and involved seven drafts.
Intervenor's Qop'n to Mot. for Prelim Inj., Ex. 2 1 3 (2Zweig
decl.). He states that he worked closely with individuals from
the BIA including WIlliam Allan, the Pacific Region
Environnental Protection Specialist for the BIA. 1d. 1 4. The
EA for the proposed casino project was released in June 2000, and
25 conments were received in response to it. The BI A published
and, together with the UAIC, responded to public comments. See
A. R 4564-93.

The BI A adopted the EA prepared by the Tribe and, on June
21, 2000, circulated it to interested parties for comment. In
response to concerns raised by various parties, including

plaintiffs, the Tribe worked with Placer County to nodify the



project in order to mtigate the all eged human, environnental and
soci oecononm c inpacts of the proposal. A R 4564-93 (Response to
Comrents). On January 19, 2001 , the Bl A issued a Finding of No

Significant Inmpact ("FONSI"), concluding that the proposal woul d

have no significant unmtigated environnental inpacts. A R 310-
17; see 40 C.F. R § 1508. 13.

On Novenber 28, 2000, the BIA Pacific Regional Ofice sent
notice of the land acquisition application to the State, |ocal
governments, surroundi ng conmunities, organi zations, and
concerned individual s seeking conments regardi ng the potenti al
I npact on local tax rolls, governnental services and zoning | aws
I f the application were approved. A R 1268-77. After
considering responses to this notice, the Regional Ofice
concluded in February 2001 that the Tribe's voluntary
contributions to surrounding communities substantially off-set
any loss in real property taxes generated fromthe property, that
the other requirenents of 25 CF. R Pt. 151 had been net, and
that the Tribe's application should be granted. A R 259, 264;
see also AR 44 (O GV Mem (Feb. 5, 2002)).

The Regional O fice's recomendati on was forwarded to the

O fice of Indian Gam ng Managenent ("O GV'), which conducted its



own i ndependent review of the proposal, the FONSI and the
coments on the application. A R 39-50. Two of the docunents
consi dered by the O GM were nenoranda, wherein the Interior
Departnment's Associate Solicitor for Indian Affairs concl uded
that the Tribe's application fell within the "restored | ands"
exception of Section 20 of IGRA, 25 U . S.C. 8§ 2719(b)(1)(B)(iii).
AR 74-76 (2002 Op.); AR 997-1000 (2000 Op.). O GM concl uded
that, in light of the Tribe's |lack of a |land base, there was a
clear need "to generate resources that will enable the Tribe to
make its own decisions regarding the future,” and that the

proposed acquisition, a prerequisite to the Tribe's operation of

a Cass Il gamng facility under 1GRA, would "facilitate triba
sel f-determ nation and econom ¢ devel oprment.” A R 42 (O GV
Mem ).

On February 5, 2002, the O GMrecommended that the Secretary
take the land into trust for the Tribe. A R 50. The Departnent
of Interior's regulations, 25 CF.R 8§ 151.12(b), provide that
the Secretary must publish notice of a decision to take land into
trust in the Federal Register or in a newspaper serving the
affected area, and withhold action for at |east 30 days after the
notice is published. On February 5, 2002, the Secretary adopted
the O GM recomendation, finding that all applicable |aws and
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regul ati ons had been conplied with, and authorized the Regi onal
Director to take the land into trust thirty days after the
publication in the Federal Register of a Notice of the Final
Agency Determination. A R 37-38; 25 CF.R § 151.12(b). The
requi site notice was published in the Federal Register on March
15, 2002, and authorized the taking of land into trust for the
UAI C on April 15, 2002. 67 Fed. Reg. 11,706. However, the
Secretary extended that deadline until April 25, 2002, and,
[ater, until July 9, 2002.

D. Procedural History

Plaintiffs filed this lawsuit on April 3, 2002, seeking
declaratory and injunctive relief. On June 6, 2002, the UAIC
filed a notion to intervene, which was granted on July 8, 2002.

The United States intended to accept title to the | and on
July 9, unless enjoined fromdoing so. The plaintiffs filed a
notion for a prelimnary injunction on June 20, 2002, and, on
June 27, 2002, the Court ordered additional briefing on
plaintiffs' nmotion and schedul ed a hearing on the notion for July
8, 2002. The July 9, 2002 deadline was set by the United States
at the request of the UAIC, which contends that it may | ose

rights to purchase gamng licenses fromthe State of California
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if the Tribe does not immnently begin construction of the
casi no.

At a July 8, 2002 hearing, the United States, with the
consent of the Tribe, agreed to delay taking the land into trust
until the beginning of Septenber. This agreenent pernmtted the
Court to provide the parties with one decision on the nerits, as
opposed to ruling on the notion for a prelimnary injunction, and
| ater deciding the notions for summary judgnment. Accordingly,
pursuant to Fed. R Civ. P. 65(a)(2), and wi thout objection from
any party, the Court consolidated plaintiffs' notion for
prelimnary injunctive relief wth proceedings on the nerits.

Prior to the July 8, 2002 hearing, both the UAIC and the
United States had filed nmotions to dismiss or, in the
alternative, for summary judgnment. Followi ng the July 8, 2002
hearing, plaintiffs filed a notion to consider their opposition
to these notions as their cross notion for summary judgnment. The
Court granted this notion.

At the July 8, 2002 hearing, plaintiffs indicated that they
had objections to the adm nistrative record filed by the
government in support of its decision to take the parcel into
trust. The Court set a briefing schedule for the parties to
formally | odge objections to the adm nistrative record. However,

12



the parties resolved their dispute regarding the admnistrative
record and, pursuant to an appropriate protective order,
plaintiffs have been permtted to revi ew docunents previously

wi thheld fromthe record. Accordingly, the Court denies as noot
plaintiffs' notion to conpel disclosure, which was filed on July
12, 2002, prior to the entry of the stipulated protective order
on July 19, 2002.

II. STANDARD OF REVIEW

The United States and the UAIC have filed notions to dismss
or, inthe alternative, for summary judgnment. The Court has al so
granted plaintiffs' notion to treat their opposition nmenorandum
as a cross notion for summary judgnent.

The issues raised by the notions to dismss with respect to
all of plaintiffs' clains other than their NEPA claimare
guestions of law that may be deci ded without resort to an
adm nistrative record. Accordingly, the Court treats the
parties' filings as cross notions for sunmary judgnment on
plaintiffs' NEPA claimonly, and as notions to dism ss and an
opposi tion nmenorandumto these notions for purposes of
plaintiffs' remaining clains.

The Court will not grant a notion to dismss for failure to

state a claimpursuant to Fed. R Cv. P. 12(b)(6) “unless it
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appears beyond doubt that the plaintiff can prove no set of facts
in support of his claimwhich would entitle himto relief.”
Conley v. Gibson, 355 U. S. 41, 45-46, 78 S. . 99 (1957); Kowal
v. MCI Communications Corp., 16 F.3d 1271, 1276 (D.C. Cr. 1994).
Accordi ngly, upon consideration of a notion to dism ss for
failure to state a claim the Court accepts as true all of the
conplaint’s factual allegations. Hishon v. King & Spalding, 467
US 69, 73, 104 S. C. 2229 (1984); accord Does v. United States
Dep’t of Justice, 753 F.2d 1092, 1102 (D.C. Cr. 1985).
Plaintiff is entitled to “the benefit of all inferences that can
be derived fromthe facts alleged.” Kowal, 16 F.3d at 1276.
However, the novant is entitled to judgnent if there are no
all egations in the conplaint which, even if proven would provide
a basis for recovery. Haynesworth v. Miller, 820 F.2d 1245, 1254
(1987).

Summary judgnent shoul d be granted pursuant to Fed. R G v.
P. 56 only if there are no genuine issues of material fact and
the nmoving party is entitled to judgnent as a matter of law. See
Celotex Corp. v. Catrett, 477 U. S. 317, 322, 106 S. C. 2548
(1986). In ruling upon cross-notions for summary judgnment, the

Court shall grant sunmary judgnent only if one of the noving
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parties is entitled to judgnent as a nmatter of |aw upon materi al
facts that are not genuinely disputed. See Rhoads v. McFerran,
517 F.2d 66, 67 (2d Cir. 1975).

IIT. ANALYSIS

Plaintiffs allege that the Secretary's decision to take the
50-acre parcel into trust violates Section 20 of | GRA, NEPA and
several provisions of the United States Constitution, as well as
t he Equal Footing Doctrine and the California Organic Act.
Plaintiffs' conplaint also alleges that the Auburn Indian
Restoration Act is an unconstitutional del egation of
Congr essi onal power, and challenges | GRA and the Tribal-State
Conpact between UAIC and the State of California as
unconstitutional. Plaintiffs, however, failed to defend their
constitutional challenges to I GRA and the Tribal - State Conpact.
Accordingly, the Court treats these clainms as conceded.

While the Court finds that plaintiffs' constitutional
claims, with the exception of the excessive del egation claim
have little, if any, basis in law, the question of plaintiffs
standing to assert those clains presents a conplex jurisdictional
prerequisite to the Court's consideration of the nerits of those
clains. See Steel Co. v. Citizens for a Better Environment, 523

US 83, 118 S. . 1003 (1998) (rejecting the notion that
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federal courts may assune jurisdiction for the purpose of
deciding the nerits of a case). Wile plaintiffs have standing
to bring their I GRA, NEPA and excessive del egation clains, the
Court finds that they do not have standing to challenge the
Secretary's decision to take the parcel into trust as a violation
of the Enclaves Cl ause, the Statehood Cl ause, the Equal Footing
Doctrine or the Tenth Amendment.

Plaintiffs' excessive delegation claimnust fail because the
Auburn I ndian Restoration Act gives sufficient and intelligible
gui dance to the Secretary as to which | ands may be taken into
trust for the UAIC. The Court also finds that the Secretary's
proposed actions do not violate Section 20 of I GRA or the
requi renents of NEPA.

A. Plaintiffs' Constitutional Claims

Plaintiffs bring several causes of action which, in their
words, serve as "indication[s]" that the Constitution, when taken
as a whole, prohibits the federal governnment fromrenoving |and
froma state's sovereignty absent the state's consent. Tr.
8/27/02 at 49. However, these clains present novel and
t roubl esonme issues of standing. The Court is wary of reaching
t hese standing i ssues where plaintiffs' underlying constitutional
clains are so clearly devoid of nerit. Yet, after carefu
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consi deration of binding authority, the Court has found no neans
of avoi ding consideration of standing, a requirenent that strikes
at the very heart of this Court's jurisdiction to hear

plaintiffs' clains.

The United States and the Tribe concede that, for purposes
of a notion to dismss, plaintiffs have all eged sufficient
grounds to establish constitutional standing. However, the
United States and the Tribe argue that prudential standing
principles bar this Court fromfinding that plaintiffs have
standing to raise their constitutional clains, with the exception
of their claimof excessive delegation. Upon closer exam nation
of the prudential standing doctrines inplicated by plaintiffs
claims, the |ines between prudential and constitutional standing
concerns are not so neatly drawn. |In particular, prudential
factors, which counsel against permtting plaintiffs to assert
"the legal rights or interests of third parties," Warth v.
Seldin, 422 U.S. 490, 499, are "not conpletely separable from
Art. 1ll1's requirenment that a plaintiff have a 'sufficiently
concrete interest in the outcone of [the] suit to make it a case

or controversy. Secretary of State of Maryland v. Joseph H.

Munson Co., Inc., 467 U.S. 947, 955 n.5, 104 S. C. 2839 (1984)
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(quoting Singleton v. wulff, 428 U.S. 106, 112, 96 S. Ct. 2868
(1976)) .

Were the Court convinced that the prudential standing and
constitutional standing concerns could be easily distinguished,
and that plaintiffs have constitutional standing to assert their
clainms, the Court mght be in a position to avoid the difficult
standi ng i ssues presented by this case. |In Steel Company v.
Citizens for a Better Environment, the Suprene Court suggested
that, while "nerits questions” may not be deci ded before "Article
[1l questions,” "nerits questions” may be deci ded before
"statutory standing questions.” 523 U S 83, 97 n.2, 118 S. C
1003 (1998). The Court raises this distinction between gquestions
of "statutory" standing and Article Ill standing in the course of
di stinguishing its previous decision in National Railroad
Passenger Corp. v. National Association of Railroad Passengers,
414 U.S. 453, 94 S. . 690 (1974). There, the Court had
determ ned whet her a statutory cause of action existed before it
consi dered whether the plaintiffs "came within the 'zone of
interests' for which the cause of action was available." 523
U S at 97 (quoting National Railroad Pass. Corp., 414 U S. at

465 n.13). Here, the nobst vexatious standing concerns are raised
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by the prudential standing principle limting litigants' ability
to assert third-party interests. These prudential concerns are
closely tied to the constitutional standing requirenment of a
particularized injury, and are not properly characterized as
"statutory standing questions."” Accordingly, the Court is bound
to address plaintiffs' standing before considering the nmerits of
their clains.

1. Standing

The United States and the Tribe challenge plaintiffs
standing to assert clains under the Enclaves C ause, the Equal
Footing Doctrine, the Statehood C ause and the Tenth Amendnent.
The essence of these four constitutional causes of action is that
the State of California s sovereignty will be inpinged if the
Secretary of Interior is permtted to take land into trust for
the UAIC. The United States and the Tribe argue that plaintiffs,
a private association and two nmunicipalities with no claimto
jurisdiction over the parcel at issue, may not assert the all eged
constitutional rights of the State of California under the
Encl aves and Statehood C auses, the Tenth, or the Equal Footing
Doctrine. The United States and the Tribe do not challenge
plaintiffs' standing to raise their claimthat the Auburn Indian

Restoration Act is an unconstitutional del egation of authority.
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| nsof ar as standing is a jurisdictional prerequisite, the Court
first considers plaintiffs' standing to bring their
constitutional clains? and then evaluates the nerits of
plaintiffs' clains.

a. Standing Principles

This Court's jurisdiction to consider plaintiffs' clains is
l[imted by Article 11l of the United States Constitution, which
requires federal courts to consider only actual "cases" and
"controversies.”" US. Const., Art. Ill. An integral piece of
this "bedrock requirenent,” is that a litigant have standing to
rai se the clains, which she seeks to have adjudi cated by the
court. 454 U S. at 471. "The term'standing' subsunes a blend
of constitutional requirenents and prudential considerations,"”
whi ch the Court nust address before evaluating the nerits of
plaintiffs' clains. I1d. "The rules of standing, whether as
aspects of the Art. IIl case-or-controversy requirenment or as
reflections of prudential considerations defining and limting
the role of the courts, are threshold determ nants of the
propriety of judicial intervention." warth v. Seldin, 422 U.S.

490, 517-18, 95 S. Ct. 2197 (1975).

2 Plaintiffs' standing to raise their |IGRA and NEPA claims is

addressed in Sections II1.B and Il11.C of this Menmorandum Opi ni on.
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An individual has constitutional standing if (1) she has
suffered the "invasion of a legally protected interest which is

concrete and particul arized,” and actual or inmnent; (2) her
injury is "fairly traceable” to the chall enged action of the
def endant and not the result of independent action by a third
party not before the court; and (3) a favorable decision would
"likely" redress the injury. Lujan v. Defenders of Wildlife, 504
U S. 555, 560, 112 S. C. 2130 (1992).

Courts have devel oped prudential standing rules, which act
as self-inmposed limts on the jurisdiction of Article Ill courts.
The Supreme Court has articulated a "set of prudential principles

that bear on the question of standing." Valley Forge Christian

College v. Americans United for Separation of Church & State,
Inc., 454 U.S. 464, 474, 102 S. C. 752 (1982). These incl ude:
(1) the principle that ""plaintiff generally nust assert his own
| egal rights and interests, and cannot rest his claimto relief

on the legal rights or interests of third parties, id. (citing
Wwarth, 422 U.S. at 499); (2) an avoi dance of "'abstract questions
of wide public significance' which anbunt to 'generalized

gri evances,' pervasively shared and nost appropriately addressed

in the representative branches,"” id. at 475 (citing warth, 422
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U S at 499-500); and (3) a requirenent "that the plaintiff's
conplaint fall within "the zone of interests to be protected or
regul ated by the statute or constitutional guarantee in

guesti on, id. (citing Assoc. of Data Processing Serv. Orgs. V.
Camp, 397 U.S. 150, 153, 90 S. C. 827 (1970)).

Plaintiff Ctizens for Safer Communities is a non-profit
mut ual benefit corporation incorporated in California and
organi zed to pronote policies supporting "state and famly
oriented cormmunity devel opnment.” Conpl. § 16. The mgjority of
the organi zation's nenbers reside in the Cties of Lincoln,
Rocklin and Roseville, California. 1d. An organization has
standing to sue on behalf of its nenbers if "(a) its nenbers
woul d ot herwi se have standing to sue in their owm right; (b) the
Interests it seeks to protect are germane to the organi zation's
pur pose; and (c) neither the claimasserted nor the relief
requested requires the participation of individual nmenbers in the
|l awsuit." Hunt v. Washington State Apple Advertising Comm'n, 432
U S. 333, 343, 97 S. C. 2434 (1977).

Two plaintiffs, the Gty of Roseville and the Gty of
Rocklin, are nmunicipalities. The D.C. Crcuit has rejected the

argunent that a city's standing is anal ogous to an association's
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standing. See City of Olmsted Falls, Ohio v. Federal Aviation
Admin., 292 F.3d 261, 267-68 (D.C. Cr. 2002). |In City of
Olmsted Falls, the Circuit distinguished a nmunicipality' s claim
of standing fromthat of an organization:

The Gty does not have "nenbers"” who voluntarily

associated, nor are the interests it seeks to assert

here germane to its purpose. Rather the Gty is

effectively attenpting to assert the alleged interests

of its citizens under the doctrine of parens patriae

Arguably, this theory of standing is unavail abl e

because a state may not sue the federal governnment on

behal f of its citizens as parens patriae.
Id. at 268 (enphasis in original). However, the Crcuit further
observed that a city has standing when it alleges a harmto
itself as a city qua city. Id. (citing Florida Audubon Soc'y v.
Bentsen, 94 F.3d 658 (D.C. GCir. 1996); City of Lafayette, La. v.
SEC, 481 F.2d 1101, 1103 n.3 (D.C. Cr. 1973)). Thus, a city has
standi ng where it "allege[s] harmto its own econom c interests
based on the environnental inpacts of [an] approved project.”
Id.; cf. Town of Stratford, Connecticut v. Federal Aviation
Admin., 285 F.3d 84, 89 (D.C. Cir. 2002) (finding that the Town
of Stratford | acked prudential standing because it failed to show

that its clainmed economc injury was connected to "any
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environnental effects caused by the allegedly defective
envi ronnment al inpact statenent").

Two prudential standing doctrines are inplicated by
plaintiffs' clains. First, plaintiffs' allegations that the
Secretary's proposed conduct is unconstitutional because it wll
i npede on the State of California's sovereignty raise concerns
that plaintiffs are not asserting their own rights under the
United States Constitution, but are rather asserting the rights
of the State of California. Second, defendants and invervenor
suggest that plaintiffs do not fall within the "zone of
interests" of the constitutional provisions that plaintiffs
allege are violated by the Secretary's decision to take the
parcel into trust for the UAIC. Association of Data Processing
Serv. Orgs., Inc. v. Camp, 397 U S. 150, 153, 90 S. C. 827
(1970) .

i. Third-Party Standing

Precedent of |ong-standing recognizes a "rule of self-
restraint” barring litigants fromclaimng standing "to vindicate
the constitutional rights of sonme third party." Barrows v.
Jackson, 346 U.S. 249, 255, 73 S. C. 1031 (1953). A party

"general ly nust assert his own legal rights and interests, and
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cannot rest his claimto relief on the legal rights or interests
of third parties." warth, 422 U.S. at 499. This is true even
where a plaintiff has alleged injury sufficient to neet the "case
or controversy" requirement of Article Ill. Duke Power Co. v.
Caroline Environmental Study Group, Inc., 438 U.S. 59, 80, 98 S
Ct. 2620 (1978). That a party may indirectly benefit from
asserting the rights of a third party will not suffice to confer
standi ng. See warth, 422 U.S. at 514 (finding no standing where
plaintiffs were harmed indirectly by alleged violation of others'
constitutional rights).

The rationale for this rule, as consistently articul ated by
the Suprenme Court, is that courts should avoid adjudicating the
rights of parties not before them rights which the parties "my
not wish to assert." Duke Power, 438 U.S. at 80. The prudenti al
rule provides courts with "the assurance that the nost effective
advocate of the rights at issue is present to chanpion them™
Id. at 80. The rule also "'frees the Court not only from
unnecessary pronouncenent on constitutional issues, but also from
premature interpretations of statutes in areas where their
constitutional application mght be cloudy,' ... and it assures

the court that the issues before it will be concrete and sharply
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presented." Secretary of State of Maryland, 467 U.S. at 956
(quoting United States v. Raines, 362 U. S. 17, 22, 80 S. C. 519
(1960)) .

The third party standing rule aids the Court in guaranteeing
that plaintiffs nmeet Article Ill's requirenment of a
particularized injury. "The prudential limtations add to the
constitutional mnima a healthy concern that if the claimis
brought by soneone ot her than one at whomthe constitutional
protection is ainmed, the claimnot be an abstract, generalized
grievance that the courts are neither well equi pped nor well
advi sed to adjudicate." Secretary of State of Maryland, 467 U. S
at 955 n. 5.

The Suprenme Court has, however, recogni zed sone
circunstances, in which the prohibition on asserting third
parties' legal interests may be rel axed or disregarded
altogether. |In Powers v. Ohio, the Supreme Court articul ated
"three interrelated criteria" for permtting third-party
standing: "'The litigant nust have suffered an injury in fact,
thus giving himor her a sufficiently concrete interest in the
outcone of the issue in dispute; the litigant nmust have a cl ose

relation to the third party; and there must exist some hindrance
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to the third party's ability to protect his or her own
interests.'" Miller v. Albright, 523 U. S. 420, 447, 118 S. C
1428 (1998) (O Connor, J., concurring) (quoting Powers v. Ohio
499 U.S. 400, 411, 111 S. C. 1364 (1991)). This third criteria
finds its roots in the decision of Singleton v. Wulff, where the
Court noted that: "If there is some genuine obstacle ... the
third party's absence fromcourt |loses its tendency to suggest
that his right is not truly at stake, or truly inportant to him
and the party who is in court becones by default the right's best
avai | abl e proponent." 428 U.S. at 116. Thus, the Court has
permtted third party standing of litigants agai nst whom a
chal l enged restriction was enforced, where the enforcenent also
resulted in a violation of a third parties' rights. See Haitian
Refugee Center v. Gracey, 809 F.2d 794 (D.C. Cir. 1987) (citing
Warth, 422 U.S. at 510); see also Singleton, 428 U.S. at 113
(doctors who receive paynents for their abortion services are
"classically adverse" to governnent as payer); Sullivan v. Little
Hunting Park, 396 U.S. 229, 237, 90 S. . 400 (1969); Barrows v.

Jackson, 346 U.S. at 255-256 (1953).
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ii. "Zone of Interest" Test

The prudential standing doctrine enbodied in the "zone of
interest” test was first articulated in Association of Data
Processing Service Organizations, Inc. v. Camp, 397 U. S. 150,
153, 90 S. . 827 (1970). Although Data Processing consi dered
only clainms brought pursuant to the Admi nistrative Procedure Act
("APA"), the decision announced a broad rul e recogni zi ng
plaintiffs' standing to bring clains "arguably within the zone of
interests to be protected or regulated by the statute or
constitutional guarantee in question." Id. (enphasis added).

In Data Processing, the Court, by way of illustration,
suggested that the "zone of interest" test m ght be satisfied by
"[a] person or a famly ... [with] a spiritual stake in First
Amendnent val ues sufficient to give standing to raise issues
concerning the Establishnment C ause and the Free Exercise
Cl ause." I1d. at 154. However, this Court has |ocated only one
i nstance in which the Suprene Court has applied the "zone of
interest"” test to a constitutional claim See Boston Stock
Exchange v. State Tax Comm'n, 429 U.S. 318, 97 S. C. 599 (1977).
I n Boston Stock Exchange, the Court applied the "zone of

interest” test to regional stock exchanges and their individual
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menbers, and found that they were within the zone of interests to
be protected by the Commerce C ause. I1d. at 321 n.3.

Clarke v. Securities Industry Association suggests that the
"zone of interest"” test is less rigid in the APA context than in
the context of other statutes or the Constitution. 479 U S. 388,
400 n. 16, 107 S. C. 750 (1987). 1In a lengthy footnote
descri bing the scope and purpose of the "zone of interest"” test,
the Court comented on the role of the Boston Stock Exchange
decision in the overall body of law interpreting the "zone of
interest” test:

The principal cases in which the "zone of interest”
test has been applied are those involving clains under
the APA, and the test is nost usefully understood as a
gl oss on the neaning of § 702. Wiile inquiries into
reviewability or prudential standing in other contexts
may bear sone resenblance to a "zone of interest”

i nquiry under the APA, it is not a test of universa
application. Data Processing speaks of clains
"arguably within the zone of interests to be protected
or regulated by the statute or constitutional guarantee
in question.”™ 397 U.S. at 153, 90 S. . at 829
(enmphasi s added). ... [W] have on one occasion
conducted a "zone of interest” inquiry in a case
brought under the Conmerce C ause, see Boston Stock
Exchange v. State Tax Comm'n, 429 U.S. 318, 320-321,
n.3, 97 S. . 599, 602-603, n.3, 50 L. Ed.2d 514
(1977). Wiile the decision that there was standing in
Boston Stock Exchange was undoubtedly correct, the

i nvocation of the "zone of interest" test there should
not be taken to nean that the standing inquiry under
what ever constitutional or statutory provision a
plaintiff asserts is the sane as it would be if the

29



"generous review provisions"” of the APA apply, Data
Processing, 397 U.S. at 156, 90 S. . at 831.

Id.

Wil e the zone of interest test and concerns about third
party standing overlap to a certain extent, each is a "distinct"”
"aspect of prudential standing." American Immigration Lawyers
Assoc. v. Reno, 199 F.3d 1352, 1357 (D.C. Cr. 2000). The D.C
Crcuit has distinguished the two principles of prudenti al
standi ng by enphasizing the difference in the relevant inquiry
required by these principles: "The zone of interest test |ooks at
the nature of the clains asserted; third party standi ng focuses
on who is asserting the claimand why the hol der of the asserted
right is not before the court.” 1d. The Circuit further
recogni zed that, to the extent that a plaintiff is able to
establish third party standing, it is likely that the third
parties' interests will fall wthin the rel evant zone of
interests, and the zone of interest test will be net. Id.

b. Plaintiffs' Standing

Appl yi ng these constitutional and prudential standing
principles to plaintiffs' clainms, the Court finds that plaintiffs
have sufficiently alleged Article Ill standing to bring their

constitutional clains. However, plaintiffs |lack prudenti al
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standing to bring clains under the Enclaves O ause, the Statehood
Cl ause, the Tenth Amendnent and the Equal Footing Doctrine
because their clains assert interests of the State of California,
not those of plaintiffs, where there is no inpedinent to the
State's ability to protect its own interests. Plaintiffs,
however, do have standing to assert their claimthat the Auburn
| ndi an Restoration Act constitutes an unconstitutional del egation
of Congressi onal power.

"For purposes of ruling on a notion to dism ss for want of
standing," the Court nust "accept as true all material
al l egations of the conplaint.” warth, 422 U S. 490, 501, 95 S.
Ct. 2197 (1975). In order for the Court to consider the nerits
of plaintiffs' clains, it need only find that one of the three
plaintiffs has standing to bring the clainms. Mountain States
Legal Fdt'n v. Glickman, 92 F.3d 1228, 1232 (D.C. G r. 1996)
("For each claim if constitutional and prudential standing can
be shown for at |east one plaintiff, we need not consider the
standing of the other plaintiffs to raise that claim"). The
Court notes that the parties' subm ssions draw no distinction
bet ween the standing of Citizens for Safer Comunities and that

of the two plaintiff cities. However, as discussed above, the
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standing requirenents for nunicipalities are distinct from and
arguably nore stringent than, the prerequisites for
organi zati onal standing. Therefore, the Court begins its
anal ysis by inquiring whether an individual nmenber of the
plaintiff organization, Ctizens for Safer Communities, would
have standing to bring suit. This is the first criterion of the
three-prong test for organi zational standing. To the extent that
the Court finds that an individual nenber would not have standing
to bring a claim the Court need not inquire as to whether the
organi zation neets the additional requirenents for organi zational
standi ng. However, where the Court finds that the organi zational
plaintiff does not have standing to bring certain clains, the
Court rmust then al so consider whether the nunicipalities have
standing to assert those clains.

i. Plaintiffs' Standing to Bring Claims under

the Enclaves Clause, the Statehood Clause and
the Equal Footing Doctrine

The United States and the Tribe argue that this Court should
apply doctrines of prudential standing to plaintiffs
constitutional clainms. Specifically, they contend that
plaintiffs do not have standing to bring clains under the
Encl aves C ause, Statehood C ause, and the Equal Footing Doctrine

because these clains assert the rights of states qua states and
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cannot be brought by third persons. Plaintiffs respond that they
have sufficiently alleged Article Ill standing and that

prudential standing limtations should be applied sparingly and
with flexibility where, as here, plaintiffs assert constitutional
vi ol ati ons.

The Suprene Court has noted that the standing inquiry is
"especially rigorous when reaching the nerits of the dispute
woul d force [the Court] to decide whether an action taken by one
of the other two branches of the Federal Governnment was
unconstitutional." Raines v. Byrd, 521 U S. 811, 820, 117 S. C
2312 (1997). However, given the favorable standard of review on
a notion to dismss, the Court finds that menbers of Ctizens for
Safe Communities have Article Il standing to bring clains under
t he Encl aves O ause, Statehood C ause and Equal Footing doctrine.
The organi zation alleges that its nenbers are injured by the
Secretary's conduct because operation of a |large scal e casino
woul d result in increased crime rates and in economc |osses to
t he surrounding communities. Further, the nenbers' proximty to
t he proposed casino is sufficient to show that this concrete
injury is also particularized. See Lujan, 505 U.S. at 560. The

injury is alleged to be "an invasion of a legally protected
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interest,"” id., to the extent that the plaintiffs allege that the
def endants' conduct is in contravention of the Enclaves C ause,
St at ehood C ause and Equal Footing doctrine. The nenbers' injury
is likely to be redressed by a favorable ruling on the
organi zation's Enclaves O ause, Statehood C ause and Equal
Footing doctrine clains because such a ruling would prevent the
United States fromtaking title to the parcel in question and,
consequently, prevent the UAIC from building a casino on the
par cel

While the Court finds that the nenbers' alleged injury is
both "an invasion of a legally protected interest” and "concrete
and particularized," Lujan, 505 U S. at 560, the crux of the
standi ng challenge in this case is the contention that the
interest invaded is not personal to plaintiff's nmenbers. To
repeat the oft-quoted | anguage of warth v. Seldin, "the plaintiff
generally nmust assert his own legal rights and interests, and
cannot rest his claimto relief on the legal rights or interests
of third parties.” 422 U S. at 499. Plaintiffs argue that this
prudential doctrine should not be applied to their clains because

standing requirenents are relaxed for constitutional clainms. Not

34



only is this argunment patently incorrect,® but it ignores the
degree to which third party standi ng concerns are intertw ned
with Article I'll standing.

This Court is unaware of any case |law, and the parties have
cited to no case law, discussing a litigant's standing to bring
constitutional clainms under the Enclaves C ause, the Statehood
Cl ause and the Equal Footing Doctrine, |et alone addressing the
I ssue of whether prudential standing doctrines apply to such
clainms. However, even a cursory review of Suprenme Court
precedent denonstrates that the Court has consistently applied
the third party standing doctrine to litigants' constitutional
claims. See, e.g., Warth, 422 U.S. 490; Heald v. District of
Columbia, 259 U.S. 114, 123, 42 S. C. 434 (1922) (plaintiff
chal l enging a statute on constitutional grounds nust denonstrate
that the unconstitutional nature of the statute injures plaintiff
and that the plaintiff is "within the class of persons” wth
respect to whomthe act is unconstitutional).

The United States and the Tri be argue vehenently that

plaintiffs are asserting rights on behalf of the State of

3 See Raines v. Byrd, 521 U.S. 811, 820, 117 S. Ct. 2312 (1997)

(calling for "especially rigorous" standing analysis where constitutional
chal | enge brought against executive or congressional branch).

35



California, rights which lie exclusively with the State. Wile
the Court recognizes that the Constitution's careful bal ancing of
state and federal interests inures to the protection of

i ndi vidual rights, see New York v. United States, 505 U.S. 144,
181, 112 S. C. 2408 (1992), this alone is not sufficient to
suggest that all constitutional provisions concerning state
sovereignty create rights in individual citizens. Nothing in the
Encl aves C ause or Statehood O ause suggests the creation of
rights or interests held by individuals. Indeed, the clauses, by
their terms, recognize rights reserved to the "Legislatures of
the States.” U S. Const., Art. I, 8 8, cl. 17; id. at Art. 1V, §
3, cl. 1. Simlarly, the Equal Footing Doctrine guarantees to
states the fundanental attributes of state sovereignty and that
all states are entitled to the sane | evel of sovereignty as is
held by the original thirteen states. Summa Corp. v. California,
466 U.S. 198, 205, 104 S. C. 1751 (1984). The interests
protected by these clauses, and by the Equal Footing Doctrine,
are those of states qua states. As such, neither the

organi zation's nenbers, nor the nunicipalities, have standing to
bring clainms under the Enclaves O ause, Statehood O ause or Equal

Footing Doctrine wthout sone justification that woul d persuade
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this Court to set aside the general prudential rule against third
party standi ng.

Here, the "holder" of the constitutional rights, the State
of California, is able to defend its interests under the Encl aves
and St at ehood C auses and under the Equal Footing Doctrine,
should it choose to do so. |In American Immigration Lawyers
Association, the D.C. Crcuit noted that the Supreme Court has
required that sonme inpedinment nmust exist to the third party's
ability to assert her rights or interests, before third-party
standing will be permtted. 199 F.3d at 1362 (citing Powers, 499
US at 411). Here, the State is in no way barred from bringi ng
these clains. The State of California is not a party to this
matter and, as such, the Court is not inclined to litigate the
State's rights. Plaintiffs' clains present a clear exanple of
when third party prudential concerns weigh against permtting
plaintiffs to argue clains on behalf of a third party. Because
the Court finds that the prudential standing principle limting
third party standing applies to plaintiffs' clains under the
Encl aves C ause, Statehood O ause and Equal Footing doctrine, the
Court need not reach the "zone of interest"” argunent advanced by

def endants and i ntervenors.

37



ii. Plaintiffs' Standing to Bring a Claim Under
the Tenth Amendment

In considering plaintiffs' standing to bring their Tenth
Amendnent claim the Court nust determ ne whether private
i ndi vi dual s have cogni zabl e rights under the Tenth Amendnent.
Plaintiffs maintain that the Tenth Anmendnent creates individual
rights and, consequently, the third party standing doctrine is
i napplicable to plaintiffs' Tenth Arendnent clains. Indeed, if
plaintiffs are right that the Tenth Amendnent creates legally
protected interests held by individuals, as well as by the
sovereign states, no "third party" problemwould exist;
plaintiffs would be asserting their own interests.

The case | aw discussing the private plaintiffs' standing to
bring clainms under the Tenth Anendnent is, at best, unsettled. A
recent decision fromthis Crcuit noted that whether private
plaintiffs had standing was "uncertain." Lomont v. O'Neill, 285
F.3d 9, 13 n.3 (D.C. Cr. 2002). I Nn Lomont v. O'Neill, the
Circuit held that two plaintiffs, a county sheriff and a chief of
a city police departnment, had standing to rai se a commandeeri ng
cl aimunder the Tenth Amendnent. I1d. at 13. In holding that

these two plaintiffs had standing, the Circuit relied on Printz

v. United States, 521 U.S. 898, 117 S. . 2365 (1997), and
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Fraternal Order of Police v. United States, 173 F.3d 898, 904-05
(D.C. Gr. 1999), where |l aw enforcenent officers were permtted
to bring Tenth Amendnent chall enges. 1d. at 13-14.

Wi | e Lomont declined to reach the issue of whether other
private plaintiffs had standing to bring Tenth Amendnent cl ai ns,
it recognized the difficult issue of private parties' standing to
proceed with such clains. 1d. The Circuit noted that the
Seventh G rcuit has concluded that New York v. United States, 505
U S. at 181, recognizes the existence of individual rights
protected by the Tenth Amendnent. 71d. at 13 n.3 (citing
Gillespie v. City of Indianapolis, 185 F.3d 693, 700-03 (7th Cr.
1999)). Indeed, in New York, the Supreme Court commented that:

The Constitution does not protect the sovereignty of

States for the benefit of the States or state

governnments as abstract political entities, or even for

the benefit of the public officials governing the

States. To the contrary, the Constitution divides

authority between federal and state governnents for the

protection of individuals.

505 U.S. at 181. The Seventh G rcuit found this | anguage to be
sufficient evidence that the Tenth Amendnent creates |egal
interests in individuals. 185 F.3d at 703. However, as the D.C

Circuit further noted, in Tennessee Electric Power Co. v. TVA,

the Suprenme Court explicitly "held that the TVA had 'no standing
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inthis suit to raise any question' under the Tenth Amendnent.'"
285 F.3d at 13 n.3 (quoting Tennessee Electric Power Co. v. TVA,
306 U.S. 118, 144 (1939)). The Grcuit cautioned that the
Suprene Court has been adamant that it alone has the "prerogative

of overruling its own decisions,” even where it may appear that a
precedent's reasoni ng has been rejected in subsequent rulings.

Id. (citing Rodriguez de Quijas v. Shearson/American Express,
Tnc., 490 U.S. 47, 484, 109 S. Ct. 1917 (1989)).

This Court is bound to apply Circuit precedent. ILomont
inplicitly recognizes that the Seventh Circuit's reasoning in
Gillespie cannot be squared with TvA's holding. New York paints
a powerful picture of the "'healthy bal ance of power between the
States and the Federal Governnent.'"™ 505 U S at 182 (quoting
Gregory v. Ashcroft, 501 U. S. 452, 458, 111 S. C. 2395 (1991)).
Nevert hel ess, New York's holding in no way rests on the finding
that the Tenth Amendnment protects individuals. It is sinply
i npossi ble to read New York's description of the constitutional
framework as an overruling of Tva. Accordingly, the Court finds
t hat individual menbers of the plaintiff organization do not have

standing to bring clainms under the Tenth Amendnent.
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The plaintiff municipalities also |ack standing to bring
clainms under the Tenth Amendnent. |In 7TvA, the Court held that
TVA | acked standing to raise clainms under the Tenth Amendnent
"absent the states or their officers.” 306 U S at 144. Rights
under the Tenth Amendnent are thus properly raised by the states
and their officers, and by themalone. Al though Printz and
sim | ar comrandeeri ng cases suggest that an exception nmay exi st
for | aw enforcenent personnel, the Court is not prepared to
extend this exception to find that the plaintiff nunicipalities
have standing to assert legal interests that lie with the State
of California.

The Court need not consider the applicability of the "zone
of interest"” test to plaintiffs' Tenth Arendnent claim finding
as it does that the prudential standing principle limting third
party standing bars plaintiffs fromestablishing standing to
bring their Tenth Amendnment cl ai m

iii. Plaintiffs' Standing to Bring Their
Excessive Delegation Claim

The non-del egati on doctrine stenms from separati on of powers
concerns that prohibit Congress fromdelegating its |legislative
functions to the adm nistrative branch of governnment w thout

intelligible principles, to which the adm nistrative officers
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must conform Loving v. United States, 517 U. S. 748, 758-759,
116 S. . 1737 (1996). The Suprene Court has held that any
party injured by an agency acting pursuant to an unconstituti onal
del egation of authority has standing to raise the non-del egation
doctrine. See Bowsher v. Synar, 487 U.S. 714, 721, 103 S. Ct.
2764 (1986). Indeed, in Immigration & Naturalization Service v.
Chadha, the Suprenme Court rejected the suggestion that only the
af fected branch of governnent has standing to raise a separation-
of -powers challenge to a statute. 462 U S. 919, 935-36 (1983).
Thus, third party prudential concerns, which raise problens for
plaintiffs' standing to bring their other constitutional clains,
are not inplicated by plaintiffs' claimof excessive del egation.
Def endants and intervenor do not suggest that this claimis
barred by the "zone of interests"” tests and the Court cannot see
that this prudential standing rule has any applicability to
plaintiffs' non-delegation claim |In National Federation of
Federal Employees v. United States, the D.C. Circuit found that a
gover nment enpl oyees uni on had standing to chall enge the cl osing
and realigning of donestic mlitary bases as in violation of the
non-del egati on doctrine and separation of powers doctrines. 905

F.2d 400, 402 (D.C. Cr. 1990). The Crcuit noted that
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prudenti al considerations mght apply, but after finding that no
third party standing concerns were inplicated, held that the

uni on had standing. Id. at 403 n.3; see also TOMAC v. Norton,
193 F. Supp. 2d 182 (2002) (where plaintiffs brought
constitutional and adm nistrative challenges to the United
States' decision to take land into trust for an Indian tribe,
court considered "zone of interest” test only in the context of
plaintiffs' adm nistrative clains).

Accordingly, the Court finds that the nmenbers of Citizens
for Safer Conmunities have standing to bring their claimthat the
Auburn I ndian Restoration Act constitutes an unconstitutional
del egati on of Congressional authority. Citizens for Safer
Communi ties, as an organi zation, has standing to pursue this
cl ai m because the participation of individual nenbers is not
requi red for maintenance of this lawsuit, and the interests
asserted are gernmane to the organi zation's purpose. See Hunt,
432 U.S. at 343,

b. Substantive Constitutional Claims

Plaintiffs' conplaint asserts seven constitutional clains.
In plaintiffs' notion for summary judgnent, they defend only four
of these clains. They argue that the Secretary's decision to

take land into trust violates the Encl aves C ause and St at ehood
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Cl ause of the United States Constitution, the reserved powers of
the State of California under the Tenth Anendnent to the United
States Constitution, and the Equal Footing Doctrine and the
California Oganic Act. Plaintiffs also claimthat the Auburn

| ndi an Restoration Act is an unconstitutional del egation of
Congressional power. 1In addition, plaintiffs' conplaint contains
clainms that the Secretary's decision violates the Ninth
Amendnent, that the 1GRA is unconstitutional, and that the

Tri bal - State Conpact between UAIC and the State of California is
invalid because it violates the Equal Protection C ause of the
Fourteenth Amendnent. The Court treats these latter clains as
conceded, as plaintiffs did not defend themin their notion for
sumary judgnent or at oral argunent. Lest doubts persist with
respect to plaintiffs' standing to bring their clains under the
Encl aves C ause, Statehood C ause, Equal Footing Doctrine and the
Tenth Amendment, the Court addresses these clainms and finds them
devoid of nerit. Plaintiffs' claimthat the Auburn Indian
Restoration Act is an unconstitutional del egation of

Congressional authority nmust al so be di sm ssed.
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i. Enclaves Clause

Plaintiffs assert that the Secretary's acceptance into trust
of the land in question violates the Enclaves C ause of the
United States Constitution. U S. Const., Art. I, 8 8, cl. 17.
The Encl aves C ause requires the consent of a State before the
federal governnment may establish an enclave within a State's
territory that is exclusively subject to federal I|egislative
authority.* According to plaintiffs, if the United States
accepts the parcel in trust on behalf of the UAIC pursuant to the
Auburn I ndian Restoration Act, the land is effectively renoved
fromthe sovereign jurisdiction of the State of California. See
25 U.S.C. 8§ 13001-2(c) (recognizing lands taken in trust for UAIC
as part of the Tribe's reservation). Plaintiffs further argue
that the purpose for which the land is being acquired, to

construct a gamng facility, is possible only to the extent that

California's anti-ganbling laws will no |onger apply to the
parcel. Thus, plaintiffs suggest that the "resulting deprivation
4 In full, the Enclaves Clause authorizes Congress:
To exercise exclusive Legislation in all Cases whatsoever over
such District ... as may becone the seat of the Government of the
United States, and to exercise like Authority ... over all Places

purchased by the Consent of the Legislature of the State in which
the Same shall be, for the Erection of Forts, Magazines, Arsenals,
dock- Yards, and ot her needful Buildings....

U S Const., Art. I, &8 8, cl. 17
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of state and local jurisdiction is so all-enconpassing that
renmoval of the land fromsuch state jurisdiction to create an
I ndi an gam ng encl ave" without state and | ocal governnent
approval would violate the Enclaves Cause. Conpl. T 61
Plaintiffs' summary assertion that the Enclaves C ause
stands for the proposition that "before | and can be renoved from
the primary sovereignty of a state, the legislature of the
i npacted state must grant its consent to such a renoval,” Opp'n
at 38, is sinply incorrect. Plaintiffs contend that the Encl aves
Cl ause "denonstrates that the framers intended that the
territorial sovereignty of an existing state could not be reduced
wi thout its consent." 1Id. at 37 (enphasis added). However, in
support of this statenent, plaintiffs nerely cite the text of the
Cl ause, which requires state consent where Congress exercises
exclusive jurisdiction over |lands acquired by the United States.
Congress need not exercise exclusive jurisdiction over |ands that
the United States acquires. Indeed, as plaintiffs explicitly
recogni ze, "the nere acquisition of title by the United States is
not sufficient to effectuate a general exclusion of state

jurisdiction...." Id.
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To make out a viable claimfor violation of the Enclaves
Cl ause, plaintiffs nust denonstrate that there will be excl usive
federal jurisdiction over the parcel to be taken into trust.
Plaintiffs' only authority suggesting that |land taken in trust
for an Indian tribe may constitute a federal enclave is a
guotation froma law review article entitled "A Revisioni st
Hi story of Indian Country." The article maintains that
territories for displaced tribes were | ocated by "mak[ing] new
| ndi an reservations enclaves of exclusive federal jurisdiction."
Joseph D. Matal, A Revisionist History of Indian Country, 1997
Al aska L. Rev. 283, 295. At oral argunent, however, plaintiffs
attorney conceded that, "under the current state of the |aw "
| and taken in trust for the Tribe is "not an absol ute excl usive
Federal enclave...."™ Tr. at 45. Rather, plaintiffs' attorney
suggested that, "while not creating an absol ute excl usive Federal
jurisdiction,” the Secretary's decision to take land into trust
"touches upon encl ave concerns, if not the specific enclaves
clause.” Tr. at 46.

There is scarce case law interpreting the Enclaves C ause.
However, the Supreme Court, in discussing the Enclaves C ause,
has suggested that an Indian reservation represents an exanpl e of

| and owned by the United States that does not constitute a
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federal enclave. Surplus Trading Co. v. Cook, 281 U S. 647, 50
S. . 455 (1930). Furthernore, in the recent Suprene Court

deci sion of Nevada v. Hicks, the Suprenme Court confirmed that

| ands held in trust are not subject to the exclusive jurisdiction
of the United States. 533 U S. 353, 121 S. C. 2304 (2001). In
Hicks, the Court noted that "State sovereignty does not end at a

reservation's border,"” and that states have "inherent
jurisdiction on reservations.” Id. at 365. The Court held that,
where state interests are mnimal, as with "on-reservation
conduct involving only Indians ... state law is generally

I nappl i cable,” but where "state interests outside the reservation
are inplicated, States may requlate the activities even of tribe
menbers on tribal land.” 1Id. at 361. Jurisdiction over Indian

| ands, therefore, is not exclusive, and requires "an
acconmodat i on between the interests of the Tribes and the Federal
Governnment, on the one hand, and those of the State, on the
other." Id. at 362; see also Silas Mason, 302 U. S. at 210
(noting that the United States does not exercise "exclusive

| egi sl ative authority” over lands held in trust for Indians).

Def endants reason that exercise of jurisdiction by nultiple

entities over Indian |lands is inconsistent with the presence of

48



exclusive federal jurisdiction. |f the parcel at issue were to
be considered a federal enclave, the State woul d have no

regul atory authority over the parcel w thout congressiona

al | owance. "The cases nmake clear that the grant of 'exclusive'

| egi sl ati ve power to Congress over enclaves that neet the
requirenents of Art. I, 8 8, cl. 17, by its own weight, bars
state regul ati on wi thout congressional action." Paul v. United
States, 371 U.S. 245, 263, 58 S. C. 286 (1963); see also
Jicarilla Apache Tribe v. United States, 601 F.2d 1116, 1129
(10th G r. 1979) (although reservation for the Kansas |ndi ans was
establ i shed under the Enclaves C ause, "today there is no

excl usive federal jurisdictional |Indian Reservation in the United
States"). Yet, the holding in Hicks suggests that state
regul ati on over Indian trust lands is inpeded only to the extent
that it conflicts with federal |egislation designed to pronote
the welfare of Native Americans. 533 U S. at 365; see also

United States v. McGowan, 302 U.S. 535, 539 (1938).° Thus, it is

5 Furt hernore, federal |law grants California significant

jurisdiction over Indian country. In California v. Cabazon Band of Mission
Indians, 480 U.S. 202, 207-08, 107 S. Ct. 1083 (1981), the Court recognized

t hat Congress had granted six states, including California, "jurisdiction over
specified areas of Indian country within the States...." Id. (describing
grant of broad crimnal jurisdiction and jurisdiction over certain private
civil litigation).
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clear that land taken into trust for |Indians does not create an
excl usi ve federal enclave. Consequently, the Enclaves C ause is
not inplicated and no violation of the Cause is presented by the
facts of this case.

Even if the taking of land in trust for the UAIC could
sonehow be construed as the creation of an exclusive federal
encl ave, the Enclaves Clause is not inplicated where federal |aw
preenpts conflicting State jurisdiction. In the context of
Encl aves C ause chall enges to federal legislative authority over
federal |l y-owned state | ands, the Suprene Court has distingui shed
bet ween derivative and non-derivative |egislative powers. See
Kleppe v. New Mexico, 426 U. S. 529, 541-42, 96 S. O . 2285
(1976). Thus, in Kleppe, the Court found "conpletely beside the
poi nt" New Mexico's objection that it had not consented, pursuant
to the Enclaves Clause, to legislation prohibiting the State from
seizing wild aninmals on federally-owned public |ands in the
State. I1d. at 543. The Court held that Congress had acted
pursuant to its non-derivative "powers under the Property
Clause." 1d. at 542-43. The Encl aves O ause requirenent of

state consent is thus irrelevant where the Congressional
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authority to act stenms from sone ot her constitutional source.
See Nevada v. Watkins, 914 F.2d 1545, 1554 (9th Cir. 1990).

Here, the Secretary has acted pursuant to a Congressi onal
del egation of authority. Congress holds exclusive and pl enary
authority over relations with Indian tribes, which is "drawn both
explicitly and inplicitly fromthe Constitution itself." Morton
v. Mancari, 417 U.S. 535, 551-52 (1974); see also Rice v.
Cayetano, 528 U.S. 495, 529 n.2, 120 S. Ct. 1044 (2000) (Stevens,
J., dissenting) (collecting cases recognizing the "plenary power
of Congress over the affairs of Native Anmericans").

Congressional authority to take land in trust for Indians and to
| egislate on matters affecting tribes stenms fromboth the Indian
Commerce Clause and the United States' treaty obligations. U S
Const., Art. |, 8 8, cl. 3; Rice, 528 U.S. at 519-20.°5

It is clear that the Congressional authority to take the
parcel in trust for the UAIC arises from Constitutiona

provi sions other than the Enclaves C ause. As such, pursuant to

6 At oral argument, plaintiffs for the first time argued that any
reliance on non-derivative Congressional authority was unavailing because
Congress had exceeded its authority under the Indian Commerce Cl ause and the
Treaty Cl ause. Because the Court also rejects plaintiffs' excessive
del egati on argunents, this argument must also fail.
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Kleppe, the United States' acceptance of title to the parcel does
not violate the Enclaves C ause.

ii. Statehood Clause

Plaintiffs argue that the inclusion of the parcel in
guestion into a reservation for the UAI C has the purpose and
effect of renoving the parcel fromthe State of California's
sovereign jurisdiction and creates a "state or quasi-state within
the borders of an existing state in violation of the Statehood
Cl ause"” of the United States Constitution. Conpl. § 64. Here,
again, plaintiffs contend that defendants' actions would permt
the UAIC to exercise conplete sovereign powers over the parcel
powers that woul d be superior to those of the State of
California. Plaintiffs aver that, by renoving the gam ng parce
fromthe sovereign jurisdiction of the state, the Secretary
effectively creates a state or quasi-state.

The Statehood C ause of the Constitution provides:

New States nay be admtted by the Congress into this

Uni on; but no new State shall be formed or erected

Wi thin the Jurisdiction of any other State; nor any

State be fornmed by the Junction of two or nore State,

or Parts of States, w thout the Consent of the

Legi slatures of the States concerned as well as of

Congr ess.

US Const., Art. IV, 8 3, c¢cl. 1. In The Federalist No. 43,

Janes Madi son explains that the Statehood C ause was intended to
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"quiet[] the jeal ousy" of States by assuring themthat they would
not be partitioned or conbined in order to create new states.

Plaintiffs' claimthat the Secretary's actions are
tantamount to the creation of a new state in violation of the
St at ehood C ause is wholly unconvincing and unfounded in | aw.
The term"State,” as used in Article IV, Section 3, contenpl ates
a political entity that is the equal of other existing states.
| ndeed, in Coyle v. Smith, the Supreme Court expl ained that
“"[t]he power [in Article IV, Section 3] is to admt 'new States
into this Union.' 'This Union' was and is a union of States,
equal in power, dignity and authority, each conpetent to exert
t hat residuum of sovereignty not delegated to the United States
by the Constitution itself.” 211 U S. 559, 567, 31 S. C. 688
(1911) (enphasis in original).

At oral argument, plaintiffs' counsel conceded that
plaintiffs are not arguing that taking land in trust for Indian
Tribes constitutes the creation of a state "per se.” Tr. at 49.
Plaintiffs' counsel further conceded that there is no authority
for plaintiffs' argunent that taking land in trust woul d be
anal ogous to the creation of a state. I1d. Rather, plaintiffs

explain, they bring clains under the Statehood Cl ause and the
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Encl aves Cl ause as "an indication" that, when the Constitution is
read as a whole, the Court should find that the federal
gover nment does not have the authority to renove land fromthe
sovereignty of a state absent the state's consent. Id.

As di scussed above, Suprene Court precedent clearly
est abli shes that the creation of an Indian reservati on does not
negate state sovereignty. See, e.g., Nevada v. Hicks, 533 U. S
at 365. As such, the taking of land into trust for the UAIC in
no way creates an entity equal to the State of California, or to
the other states in the union. Plaintiffs' claimthat the
Secretary's conduct violates the Statehood C ause is therefore
whol ly without nerit and nust be di sm ssed.

iii. Equal Footing Doctrine and the
California Organic Act

Plaintiffs allege that the defendants' "creation or re-
creation of a sovereign tribal entity" as a "federa
protectorate” for the UAIC within the State of California
vi ol ates the Equal Footing Doctrine and California' s Organic Act,
whi ch guarantee to California that it was admtted to the Union
on an equal footing with the original thirteen states. Conpl. 1

70.
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The Equal Footing Doctrine derives fromthe Statehood C ause
of the Constitution, which the Suprene Court has construed as
inposing a duty "not to admt political organizations which are
| ess or greater, or different in dignity or power, fromthose
political entities which constitute the Union." Coyle, 221 U S
at 566. The doctrine "prevents the Federal Governnent from
i mpai ri ng fundanental attributes of state sovereignty when it
admts new States into the Union." Minnesota v. Mille Lacs Band
of Chippewa Indians, 526 U.S. 172, 203-04, 119 S. . 1187
(1999). Thus, the "Federal CGovernnment ... cannot dispose of a
ri ght possessed by the State under the equal-footing doctrine of
the United States Constitution." Summa Corp., 466 U. S. at 205.

Plaintiffs have not alleged that the taking of the parcel in
trust for the Tribe will in any way inpair the sovereignty of the
State of California such that California will no | onger be equa
to other states in the Union. Nor have plaintiffs alleged that
California has been denied any constitutionally guaranteed right
by the fact that some state | aws nay be preenpted by federal
I ndi an legislation. The federal governnent possesses plenary

power with respect to Indian affairs. Morton, 417 U.S. at 551-
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52. The exercise of this plenary power sinply does not
constitute a violation of the equal footing doctrine.

iv. Reserved Powers of the State of California
and Its Peoples under the Ninth and Tenth
Amendments to the United States Constitution

Plaintiffs contend that, in the absence of express powers
granting the federal governnent authority to set |and aside for
t he purpose of operating a casino in contravention of state |aw,
taking the parcel into trust would constitute a violation of the
reserved powers of the State of California under the Tenth
Amendnent and the powers reserved to the people, which are
general ly guaranteed by the N nth Anendnent.

The Tenth Anendnent reserves to States all powers not
granted to the federal governnent by the Constitution. U S
Const. Amend. X. "If a power is delegated to Congress in the
Constitution, the Tenth Anmendnent expressly disclains any
reservation of that power to the States; if a power is an
attribute of state sovereignty reserved by the Tenth Anendnent,
it is necessarily a power the Constitution has not conferred on
Congress." New York, 505 U. S. at 156.

As previously discussed, the Supreme Court has recognized
Congress' plenary power "to deal with the special problens of

| ndi ans. . .. Morton, 417 U.S. at 551. This power stens "from
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the Constitution itself." 1d. at 552. Indeed, the Suprene Court
has held that neither the fact that an Indian Tribe has been
assimlated, nor the fact that there had been a | apse in federal
recognition of a tribe, was sufficient to destroy the federal
power to handle Indian affairs. United States v. John, 437 U.S.
634, 652, 98 S. C. 2541 (1978). Accordingly, the Tenth
Amendnent does not reserve authority over Indian affairs to the
States, and plaintiffs' Tenth Anendnment claimis w thout nmerit
and nust be di sm ssed.

Plaintiffs failed to defend their N nth Arendnent claimin
their notion for sunmary judgnment, and it should be treated as
conceded. At oral argunent, plaintiffs' counsel suggested that
the Ninth Amendnent claimis part and parcel of plaintiffs' Tenth
Amendnent claim yet appeared to concede that the N nth Amendnent
claimcould be disnmssed to the extent that the Court found
plaintiffs' Tenth Amendnent claimto be without nmerit. See Tr.
at 5 ("...1 don't argue [the Ninth Anendnent clain] as separately
cogni zable, but it's part of the general limtation of powers.).
In any event, this claimis also without nmerit. The N nth
Amendnent acts as a "saving clause"” for the Constitution's Bil

of Rights. Richmond Newspapers v. Virginia, 448 U.S. 555, 579
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n.15, 100 S. C. 2814 (1980). 1In essence, the N nth Amendnent
was intended to protect those rights that were not expressly
guaranteed in other parts of the Bill of R ghts. See DeMarco v.
Cuyahoga County Dep't of Human Servs., 12 F. Supp. 2d 715, 723
(N.D. Ohio 1998) ("The N nth Amendnent may be invoked, if at all,
to protect fundanmental rights not set forth in the
Constitution.”). Here, plaintiffs sunmarily state that the
taking of the parcel into trust would violate the people's Ninth
Amendnent rights. Yet, they fail to identify any right that has
been reserved to individuals or the public, which is violated by
the Secretary's decision. Accordingly, plaintiffs' N nth

Anmendnent cl ai m nust be di sm ssed.

V. Auburn Indian Restoration Act as an
Unconstitutional Delegation of Congressional
Power

Plaintiffs allege that the Auburn Indian Restoration Act, 25
US C 8 13001-1 et seqg., is unconstitutional because it
del egat es Congressional authority to decide whether to set |and
aside for the exercise of territorial sovereignty by the UAICto
t he executive branch of the federal governnment w thout setting
any applicabl e and neani ngful standards to guide the Secretary of
the Interior in her decision. Plaintiffs contend that the Act's

del egation of authority to the Secretary to take lands into trust
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fromanywhere in Placer County is unconstitutional because it
"constitutes a total abdication of ... responsibility for such
determ nations" by Congress. Conpl. { 74.

Courts nust accord acts of Congress the presunption of
constitutionality. Rust v. Sullivan, 500 U.S. 173, 190-91
(1991). Congressional authority to legislate derives from
Article 1, Section 1 of the U S. Constitution, which provides
that "[a]ll |egislative powers herein granted shall be vested in
a Congress of the United States, which shall consist of a Senate
and House of Representatives.” U S. Const., Art. 1, § 1

In a del egation challenge, the question presented to the
court is whether the Congressional enactnent has del egated
| egi sl ative power to the agency and, if so, if Congress has
"l ay[ed] down by legislative act an intelligible principle to
whi ch the person or body authorized to [act] is directed to
conform" J.w. Hampton, Jr., & Co. v. United States, 276 U.S.
394, 409, 48 S. . 348 (1928), quoted in Whitman v. American
Trucking Ass'n, 531 U.S. 457, 472, 121 S. C. 903 (2001).

In the recent Suprene Court decision of Whitman v. American
Trucking Association, plaintiffs contended that Congress had not

provi ded the EPA with sufficiently intelligible criteria by
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failing to instruct the agency "how nmuch is too nmuch" in
determning air quality standards. 1d. The Court, in rejecting
this challenge, noted that it had frequently permtted Congress
to defer the setting of specific standards to an agency. See id.
at 474-75 (collecting cases). The Court noted that only twice in
its history had it only found the requisite "intelligible
principle" lacking. 1d. at 474. |In one instance, the statue
conferred authority to regulate the econony on the basis of a
standard of "fair conpetition,” and in the other instance the
statute provided absolutely no guidance. 1d. (citing A.L.A.
Schechter Poultry Corp. v. United States, 295 U.S. 495 (1935);
Panama Refining Co. v. Ryan, 293 U.S. 388 (1935)).

The power to acquire land in trust for the Indians lies with
Congress, and is not an executive power. Thus, Congress is
"constitutionally enpowered to set the rules and regul ations for"
| and taken in trust for Indians. Confederated Tribes of Siletz
Indians of Oregon v. United States, 110 F.3d 688, 694 (9th Gir.
1997) (citing Sioux Tribe of Indians v. United States, 316 U. S.
317, 326, 62 S. Ct. 1095 (1942)).

Plaintiffs argue that the "only narrowi ng provision within

the Auburn [Indian] Restoration Act is the geographica
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conponent," Tr. at 53, and that this al one does not provide
sufficient guidance to the Secretary. Plaintiffs rely al nost
exclusively on an Eighth Circuit decision, which was vacated by
the Suprenme Court. See State of South Dakota v. United States
Dep't of the Interior, 69 F.3d 878 (8th Cr. 1995). In State of
South Dakota, the court held that Section 5 of the Indian
Restoration Act, which permts the Secretary to acquire land in
trust for Indians, was unconstitutional because it provided no
| egi sl ative standards governing the Secretary's acquisition. As
an initial matter, the Court notes that the State of South Dakota
deci sion was vacated, albeit on other grounds, and, therefore,
has no precedential value. Plaintiffs nevertheless argue that
this Court should be swayed by the logic of the Eighth Grcuit's
opinion. Furthernore, State of South Dakota was decided prior to
the Suprenme Court's decision in whitman v. American Trucking
Ass'n. See 531 U.S. 457. Accordingly, while the Court takes
note of the South Dakota decision, it applies the analytical
principles articulated in American Trucking.

The Auburn Indian Restoration Act provides linmtations on
the Secretary's trust-acquisition authority that require that

| and taken into trust be within a certain geographical area, be
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free of any adverse legal clains, and further the objectives of
the Act. See 25 U S.C. 88 13001-1, 13001-2(a). Furthernore, the
Secretary's ability to accept acreage into trust that lies
outside of Placer County, but within the Tribe's service area, is
[imted by the provisions of the Indian Restoration Act. Id. 8§
13001-2(a).

| N Confederated Tribes of Siletz Indians of Oregon, the
Ninth Crcuit rejected a claimthat Section 5 of the Indian
Restoration Act constituted excessive delegation. 110 F. 3d at
698. Section 5 generally permts the Secretary to take land into
trust for Indians in order to pronote Congressional goals of
I ndi an sel f-determ nati on and econom c sel f-sufficiency. The
court found that, "[b]ecause Congress has given guidelines to the
Secretary regardi ng when | and can be taken in trust, the primary
responsi bility for choosing land to be taken in trust still lies
wi th Congress. The Secretary is not enpowered to act outside of
t he gui delines expressed by Congress."” Id.; see also TOMAC v.
Norton, 193 F. Supp. 2d 182, 192 (D.D.C. 2002) (noting that
"[e]ven the Eight Crcuit's South Dakota deci sion recogni zed
acquiring land for new reservations as a legitinmate and specific

pur pose").
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The existing limtations on the Secretary's trust-
acquisition authority are nore than sufficient to provide the
requisite "intelligible principles.” The Auburn Indian
Restoration Act is even nore specific in its directives than the
broad mandate of Section 5 of the Indian Restoration Act. The
Auburn I ndian Restoration Act permts the Secretary to take |and
into trust pursuant to her authority under the Indian Restoration
Act, and then further specifies the type of |and and geographi cal
| ocation of the land that may be taken into trust. See 25 U. S.C
§ 13001-2. In addition, the Act sets forth a policy of advancing
t he econom c devel opnent of the Tribe. See id. 8 13001-1. As
such, the Court finds that Congress has provided nore than
sufficient guidance to the Secretary of Interior for use of her
authority to take land in trust for the UAIC, and holds that the
Auburn I ndian Restoration Act does not constitute an
unconstitutional del egation of Congressional authority.

vi. Constitutionality of IGRA

Plaintiffs' eighth cause of action alleges that IGRA is
unconstitutional and that, therefore, the approval of the UAIC s
trust acquisition application, nmade pursuant to | GRA, was

arbitrary, capricious and contrary to law. Conpl. { 76.
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Plaintiffs argued that 1 GRA is unconstitutional because it

viol ates the reserved powers of the several states guaranteed by
the Tenth Amendnent and requires a violation of state sovereign
imunity in violation of the El eventh Anendnent. Id. However,
plaintiffs failed to defend this claimin their opposition to the
notions to dismss, and conceded the claimat oral argunment.
Accordingly, the Court dism sses this claim

vii. Tribal-State Compact as Violative of the
Equal Protection Clause of the
Fourteenth Amendment to the United
States Constitution

Plaintiffs also fail to defend their claimthat the
Secretary's approval of the trust acquisition application was
arbitrary, capricious and contrary to | aw because the conpact
between the UAIC and the State of California violates equal
protection principles guaranteed by the Fourteen Amendnent.
Compl. § 79 (ninth cause of action). The Court, therefore,

di smsses this claim

B. Plaintiffs' Claim that the Secretary's Decision to Take
the Parcel into Trust Violates Section 20 of the Indian
Gaming Regulatory Act

Plaintiffs allege that, if the Secretary is permtted to
take the parcel in trust for the UAIC, it wll constitute a

violation of Section 20 of IGRA. Plaintiffs argue that, before
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the Secretary may take the parcel into trust, two prerequisites
of Section 20 nust be nmet: the Secretary nust determ ne that
construction of the proposed casino would be in the best
interests of the UAIC and "woul d not be detrimental to the
surroundi ng conmunity,"” and the Governor of California mnmust
concur in this determnation. 25 U S. C. 8§ 2719(b)(1)(A). The
United States and the UAIC contend that these requirenents do not
apply to the UAIC s trust application because the land in
guestion qualifies for an exception set forth in Section 20 for
"the restoration of lands for an Indian tribe that is restored to
federal recognition.” 1d. 8§ 2719(b)(1)(A)(iii).

The viability of the parties' argunents turns on questions
of statutory interpretation, requiring close consideration of
both 1GRA, 25 U S. C. §8 2701 et seq., and the Auburn Indi an
Restoration Act, 25 U S.C. § 13001 et seqg. The Court concl udes
that the only reasonable interpretation of the "restoration”
exception is one that enconpasses the parcel at issue in this
| awsui t .

1. Statutory Scheme

| GRA "provide[s] a [federal] statutory basis for the

operation of gam ng by Indian tribes as a neans of pronoting
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tribal econom c devel opnent, self-sufficiency, and strong tri bal
governnments.” 25 U.S.C. § 2702(1). |1GRA provides a franmework
under which a Tribe may, under certain circunstances, conduct a
"Class II1" gam ng operation on tribal land. See generally
Seminole Tribe of Fla. v. Florida, 517 U S. 44, 48-49, 116 S. C.
1114 (1996). Under IGRA, Cass IIl gam ng includes gam ng using
sl ot machi nes, roulette and "banked" card games such as bl ackj ack
and poker. 25 U.S.C. § 2703(8).

| GRA requires, anong other things, that a gam ng operation
on tribal |land be conducted in conformance with a conpact entered
into between the Tribe and the State and approved by the
Secretary of the Interior. 25 U S.C. § 2710(d). The operation
must be conducted on "Indian |ands," defined to include |ands
"Wthinthe limts of any Indian reservation” and |lands "title to
which is ... held in trust by the United States for the benefit
of any Indian tribe." 25 U S.C 8§ 2703(4), 2710(d)(1).

Section 20 of IGRA, 25 U.S.C. 8§ 2719, generally prohibits
gam ng on | ands acquired by the Secretary in trust for a Tribe
after October 17, 1988 unless the Secretary determ nes that the
gam ng establishnment "would not be detrinmental to the surrounding

communi ty" and the governor of the affected state "concurs with
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the Secretary's determnation.” 25 U.S.C. § 2719(a), (b)(1).
Three types of |ands are, however, exenpt fromthese
requi renents. Section 20(b)(1)(B) exenpts:

...lands ... taken as part of

(i) A settlenent of a land claim

(ii) The initial reservation of an Indian tribe

acknow edged by the Secretary under the Federal

acknow edgnent process, or

(iii) The restoration of lands for an Indian tribe that

is restored to federal recognition.
25 U.S.C 8§ 2719(b)(1)(B). To the extent that |and taken in
trust falls within one of these three exceptions, the Secretary
need not nake a determ nation that a gam ng establishnent on the
| and would be in the best interests of the Indian tribe and woul d

not be detrinmental to the surrounding conmunity.

2. Standing

Organi zational plaintiff, CGtizens for Safer Communiti es,
has sufficiently alleged standing to bring a clai munder |GRA
Plaintiffs allege that the Secretary based her decision to take
the land in trust in part on a determ nation that gam ng coul d be
permtted on the land w thout any determ nation under Section
20(b) (1) (A) of IGRA, 25 U S.C. 8§ 2719(b)(1)(A). Plaintiffs
further allege that the nenbers of Ctizens for Safer Conmunities
live in close proximty to the proposed gam ng facility, and that

the facility will negatively affect their health and security.
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Plaintiffs further allege that this injury will be redressed by a
judicial decision in their favor. See Lujan, 504 U S. at 560-61
Absent the applicability of a statutory exception, the Secretary
woul d be required to make a determ nation regardi ng the possible
detrinment of a gaming facility to the "surrounding comunity."

25 U.S.C. 8§ 2719(b)(1)(A). Thus, plaintiffs' allegations with
respect to the organi zation's nmenbers place the nenbers "within
the zone of interests to be protected or regul ated by" | GRA

Data Processing, 397 U.S. at 153. Citizens for Safer Communities
has standing to bring a clai munder | GRA because the
participation of its individual nenbers is not necessary to the
mai nt enance of the |awsuit, and the interests asserted are
gernmane to the organi zation's purpose. See Hunt, 432 U. S. at

343.

3. Restoration of Lands

The Court today mnmust determ ne whether the United States
I nt ended acceptance of the parcel in trust for the Auburn Indians
constitutes a "restoration of l[ands" for the Auburn |ndians under
Section 20(b)(1)(B)(iii) of IGRA

In order to determ ne whether the parcel in question neets

the restoration exception under Section 20(b)(1)(B)(iii), the
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Court nust first determ ne whether UAICis a "restored" tribe
within the neaning of the provision. The parties do not appear
to seriously dispute that the UAICis a "restored” tribe. Wile
plaintiffs, in their brief, suggested that UAI C was not
historically a "tribe," at oral argunent, they conceded that the
UAIC qualifies as a "restored” tribe for purposes of Section 20.
Tr. at 6. The act granting federal recognition to UAIC is
entitled the "Auburn Indian Restoration Act," 25 U . S. C. 13001,
and expressly "restore[s]" nost rights and privileges the Tribe
possessed prior to the term nation of recognition under the
Rancheria Act (Pub. Law 85-671). See 25 U.S.C. 1300i(a), (b);
see also TOMAC v. Norton, 193 F. Supp. 2d 182 (D.D.C. 2002)
(rejecting narrow definition of "restored" tribe that would
recogni ze only tribes losing recognition by federal action). The
UAIC clearly satisfies this criterion of the restored |ands
exception.

The nore difficult question facing the Court is whether the
parcel of land, which the Secretary proposes to take in trust, is
part of a "restoration of lands" to the UAIC. The Court's

inquiry starts with the plain nmeaning of the statute. "Were
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there is no anbiguity in the words there is no roomfor
construction. The case nust be a strong one indeed, which would
justify a court in departing fromthe plain neaning of words
in search of an intention which the words thensel ves did not
suggest." United States v. Wiltberger, 5 Wheat. 76, 95-96, 5 L
Ed. 37 (1820); see also Morales v. Trans World Airlines, 504 U.S.
374, 383, 112 S. . 2031 (1992) (noting that courts should
"begin with the | anguage enpl oyed by Congress and the assunption
that the ordinary neaning of that |anguage accurately expresses
the |l egislative purpose.”) (internal quotations omtted).

Nei ther "restored"” nor "restoration” is defined in Section
20 or anywhere else in IGRA. See Sault Ste. Marie, 78 F. Supp.
2d at 706; Grand Traverse I, 46 F. Supp. 2d at 696. Thus, as

have previous courts considering the restored | and exception,”’

7 To date, only five district court opinions, three fromthe Western

District of Mchigan and two fromthis Court, have analyzed the restored | ands
exception set forth in Section 20. See Grand Traverse Band of Ottawa and
Chippewa Indians v. U.S. Attorney for Western Dist. of Mich., 198 F. Supp. 2d
920 (WD. Mch. 2002) ("Grand Traverse II"); TOMAC v. Norton, 193 F. Supp. 2d
182, 193-94 (D.D.C. 2002); cConfederated Tribes of Coos, Lower Umpqua & Siuslaw
Indians v. Babbitt, 116 F. Supp. 2d 155, 163-64 (D.D.C. 2000); Sault Ste.
Marie Tribe of Lake Superior v. United States, 78 F. Supp. 2d 699, 706 (WD

M ch. 1999), remanded on other grounds, 288 F.3d 910 (remanding with
instructions to dism ss on grounds of plaintiffs' failure to establish
standi ng at sunmary judgnent stage); Grand Traverse Band of Ottawa and
Chippewa Indians v. U.S. Atty. for Western Dist. of Mich., 46 F. Supp. 2d 689
(WD. Mch. 1999) ("Grand Traverse I") (ruling on prelimnary injunction).
However, only Confederated Tribes and Sault Ste. Marie Tribe analyze the
meani ng of "restoration of |lands." The Grand Traverse deci sions and TOMAC
primarily focus on the definition of a "restored" tribe, and not on the
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this Court turns to general principles of statutory construction
to determ ne the proper neaning of the words. See Williams v.
Taylor, 529 U.S. 420, 431-32, 120 S. Ct. 1479 (2000).

Plaintiffs argue that the plain nmeaning of "restored" |ands
enconpasses only those forty acres that previously conprised the
Auburn Rancheria. Tr. at 14. Barring this interpretation, they
suggest that the plain neaning of the exception nust be read to
refer to a simlar parcel of land. Tr. at 15 (describing as a
"fal |l back position" the idea that, if the 40 acres previously
part of the Rancheria are not available, another simlar 40 acres
shoul d be designated as restored | ands).?

Such a definition of "restoration," however, would |lead to

an absurd result. Plaintiffs' definition would tie Indian

parameters of "restored lands." See Grand Traverse I, 46 F. Supp. at 698-99
(rejecting government's argument that restored | and exception is limted to
tribes whose recognition was restored by way of Congressional action or by
order of the court, not by agency acknow edgment); rTomMac, 193 F. Supp. 2d at
193 (rejecting argument that a tribe was not "restored" if its federa
recognition was not term nated by congressional action).

8 At oral argument, plaintiffs suggested that another "plain
meani ng" interpretation of "restored | ands" would be land "simlar ... in
character in terms of its proposed use as a principal reservation.” The
apparent rationale underlying such a definition, if it can be described as
such, is that the original 40 acres held by the Rancheria were used as a
"reservation," and therefore restored | ands should be so used. Plaintiffs
rely on Sac &« Fox for this argument. See Sac & Fox Nation v. Norton, 240 F.3d
1250 (10th Cir. 2001). However, Sac & Fox interpreted a different exception
to Section 20 — one which exenpting | ands maki ng up an acknow edged Tribe's
“initial reservation." Id. at 1264-67. Nothing in the statute's description
of restored | ands suggests that it should be Ilimted to | and used as a
reservation.
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Tribes' ability to invoke IGRA' s restored | and exception to the
avai lability of the tribes' original |lands. Yet, Congress, when
it enacted I GRA, inevitably understood that sonme Indian Tribes,
once restored to federal recognition, would not be able to
"restore" their original tribal lands. Cf. Confederated Tribes,
116 F. Supp. 2d at 156 (rejecting narrow interpretation of
"restored"” lands to pertain only to | ands nentioned in an Indian
Restoration Act, and not to lands historically held by a Tribe).
The plain neaning of "restore"” is clearly broader than the
definitions that plaintiffs tender to this Court. 1In
ascertaining the "plain neaning" of the term"restore," the Grand
Traverse I court turned to the dictionary definition. The
principal dictionary definitions of "restore" are:
1: to give back (as sonething | ost or taken away): nake
restitution of: return ... 2: to put or bring back
(as into existence or use) .... 3. to bring back or put
back into a fornmer or original state....
Grand Traverse I, 46 F. Supp. 2d at 696 (quoting webster's Third
New Int'l Dict., p. 1936 (G & C. Merriam Co. 1976)). Simlarly,
the court considered the dictionary definition of "restoration”
1. an act of restoring or the condition or fact of bing
restored: as a: bringing back to or putting back into a

former position or condition: reinstatenent, renewal,
reestabl i shnent."
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Id. Thus, "restoration"” connotes concepts of restitution and
reestabl i shnent.

The Suprene Court has instructed that anbiguities in
stat utes concerning Indians should be construed in a manner
beneficial to the Indians. Bryan v. Itasca County, 426 U S. 373,
96 S. . 2102 (1976). "The existence of a plausible
construction nore favorable to the [Indian tribe] must be given
pref erence under principles of statutory construction as applied
to statutes addressing Indians and the historic trust position of
the United States.” 46 F. Supp. at 699 (citing Bryan, 426 U. S.
373)). \Wile the Court is convinced that the plain nmeaning of
the term"restoration" enconpasses the idea of restitution and
rei nstatenment, canons governi ng construction of statutes
concerning Indian affairs sinply reinforce this interpretation.
Not hing in Section 20 suggests that the "restored" | and base mnust
be identical to one previously held by the Indians and,
especially where such restoration may not be feasible, the Court
wi Il not adopt so narrow a construction of the term
"restoration.”

The Court therefore concludes that "restoration of |ands"

refers to lands taken into trust that woul d make t he UAI C whol e,
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or place it inits "former"” position. And while the Court now

enbarks on the task of identifying the proper scope of this

"restoration,” it cannot avoid noting the irony of the current
inquiry. Indian Tribes in California "underwent a catastrophic
decline in population follow ng European contact.” S. Rep. 103-

340 (1994). In the 1850s, actions by the California | egislature
and a series of Clainms Court decisions operated to deprive |Indian
tribes of any land clains agai nst the Spanish and the tri bes’
"l ands becane part of the public domain." I1d. A small band of
| ndi ans concentrated around Auburn and, in 1917, the United
St ates governnent decided to recognize their existence as a band,
acquiring 20 acres of land in trust for the band, which |ater
grew to a 40-acre |and base. 1d. 1In 1953, the United States
Congress called for the assimlation of Indians and, in 1958,
term nated federal trust responsibilities for the Auburn
Rancheria. I1d. Now, the Court nust ask what |and woul d
constitute "restored" lands to the descendants of the Auburn
I ndi ans, whomthe United States confined to a 40-acre plot before
subsequent |y di sbandi ng the Rancheri a.

However cl ear the concept of restitution m ght be, the

actual identification of the lands that would neet this
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definition remains elusive. Therefore, the Court turns to the

| egi slative history of IGRA, and to the Auburn Indian Restoration
Act, in an attenpt to deci pher how Congress intended that the
UAI C receive a "restored" |and base.

Grand Traverse i s helpful in interpreting the |egislative
intent of the "restored | ands” exception. |In Grand Traverse I, a
deci sion that has been uniformy followed by other courts
considering the "restored | ands" exception, the court described
t he purpose of the exception as one reflecting Congressional
intent to place restored tribes in a position anal ogous to those
tribes that had not been di sbanded. 46 F. Supp. 2d at 699.

Under 1 GRA, tribes that had not been di sbanded have the right to
conduct gam ng activities on |lands which they held prior to
Cctober 17, 1988. Thus, only property acquired subsequent to
this 1988 date is subject to IGRA s limtations on gam ng
activities. As such, Indian tribes that were di sbanded, and then
restored after 1998, were at a disadvantage vis a vis those
tribes that had not been di sbhanded and held |land prior to 1998.
By providing an exception for restored | ands of restored Indian
groups, Congress intended to provide sonme sense of parity between

tri bes that had been di shanded and those that had not. | n order
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to place UAIC on an equal footing with other tribes, Congress
intended to provide a | and base that woul d be roughly equival ent
to the UAIC s forner |and base, but which m ght not be identical.

In attenpting to interpret the "restored | ands" exception
with respect to the UAIC, the Court may al so | ook to the Auburn
| ndi an Restoration Act for guidance. See United Shoe Workers of
America, AFL-CIO v. Bedell, 506 F.2d 174, 179 (D.C. Cr. 1974)
("When the nmeaning of a word in a statute is not clear fromthe
| anguage of the statute itself, 'there nust be recourse to al
the aids available in the process of construction....""). Wile
Congress did not explicitly incorporate the ternms of the Auburn
| ndi an Restoration Act into |GRA, ICRA refers to tribes
"restored” to federal recognition, a restoration that was
ef fected through the Act.

The Auburn Indian Restoration Act explicitly authorizes the
Secretary to accept land in trust for the UAIC. Section 13001-2
provi des:

(a) Lands to be taken in trust

The Secretary may accept any real property located in

Pl acer County, California for the benefit of the tribe

i f conveyed or otherwi se transferred to the Secretary

if at the time of such conveyance or transfer there are

no adverse legal clainms in such property, including

outstanding liens, nortgages or taxes owed. The
Secretary may accept additional acreage in the tribe's
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service area pursuant to the Secretary's authority
under [the Indian Reorgani zation Act].

(b) Former trust |ands of the Auburn Rancheria

Subj ect to the conditions specified in this section,

real property eligible for trust status under this

section shall include fee land held by the Wite QGak

Ri dge Associ ation, Indian owned fee |and held

communal |y pursuant to the distribution plan prepared

and approved by the Bureau of Indian Affairs on August

13, 1959, and Indian owned fee |l and held by persons

listed as distributees or dependent nmenbers in such

di stribution plan or such distributees' or dependent

menbers' Indian Heirs or successors in interest.

(c) [omtted].
25 U.S.C. 8§ 13001-2. The tribe's service area includes not only
Pl acer County, California, but also the counties of Sacranento,
Yuba, Nevada, Sutter and El Dorado. 25 U.S.C. § 12001-5. The
Act clearly contenplates the creation of a | and base for the
Tri be. However, the challenge remains of identifying the
contenpl ated | and base that should be considered restored | ands.

Here, the United States and the Tri be suggest that any | and
mentioned in the Auburn Indian Restoration Act constitutes
restored | ands. They rely on an Interior Departnent |ega
opi ni on, which provides: "Wen Congress specifies or provides
concrete guidance as to what |ands are to be restored pursuant to

the restoration act, they qualify as 'restored | ands' under

section 20 regardless of the dictionary definition." See AR
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00998 (Interior Dep't Jan. 18, 2000, Legal Op.); see also TOMAC
193 F. Supp. at 194 (finding, wthout discussing rationale, that
| ands taken into trust pursuant to a tribe's restoration act
qualified for "restored | ands" exception). Relying on this |egal
opinion, the United States and the Tribe argue that the fact that
l ands in Placer County are nentioned in the Auburn Indian
Restoration Act is sufficient to characterize those |ands as
"restored.”

As an initial matter, the Court rejects the contention that
a legal opinion of the Interior Departnment is due Chevron
deference in this Court's interpretation of Section 20. See
Chevron v. National Resources Defense Council, 467 U.S. 837, 104
S. C. 2778 (1984). The legal opinion is not a fornmal agency
regul ati on and does not have the force of |law. See Christensen
v. Harris County, 529 U.S. 576, 586-87, 120 S. C. 1655 (2000).
Rat her, the opinion may be "entitled to respect” under the
Suprene Court's decision in Skidmore v. Swift & Co., 323 U.S.
134, 140, 65 S. C. 161 (1944), but only insofar as the opinion
has the "power to persuade." Id.

Plaintiffs argue that subsection (b), by its terns, nust be

read as defining the full extent of any restored | ands.
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Subsection (b) governs the acceptance into trust of "forner trust
| ands of the Auburn Rancheria."” 25 U S.C 8§ 13001-2(b). It
directs the Secretary to take in trust any |lands owned in fee by
the Wihite Oak Ri dge Association, by "distributees,” their
dependents and successors in interest, or held conmunally.

However, the Court has determ ned that "restoration of
| ands" denotes a restitution to the Tribe of a | and base. The
Court |l ooks to the Auburn Indian Restoration Act as a guide in
determ ni ng what | ands Congress intended shoul d be considered as
| ands sufficient to restore the UAICto its previous position.
Subsection (b) can hardly be read as a provision reestablishing a
| and base for the UAIC. ®

The clear intent of subsection (a) is to restore a |and base
to the Tribe, and the Court |ooks to this subsection to identify
the scope of the "restoration of |lands" to the UAIC Plaintiffs
argue that to rely on subsection (a) for a definition of restored
| ands woul d produce an absurd result, permtting the Secretary to
take an unlimted anount of land in trust for the Tribe. 1In

Sault Ste. Marie Tribe, the plaintiffs raised the same argunent,

? The Court need not reach the Tribe's argument that subsection (b)
applies only to the Secretary's ability to hold lands in trust in the name of
i ndi vidual menbers of the Tribe, and not to her ability to accept |ands in
trust for the Tribe. Subsection (b), by itself, is clearly insufficient to
satisfy the Congressional goal of restoring a |land base to the Tri be.
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suggesting that the Secretary could be required to acquire al
the land in the named counties on behalf of the Indians. 78 F
Supp. at 704. The court rebuffed this argunent: "Congress does
not appear to be concerned with this possibility, and neither is
this Court." 1d. The court noted that there were practica
limts to the Indians' ability to acquire title to property in
the counties. Simlarly, this Court is not concerned that the
UAIC mght, as plaintiffs predict, ask the United States to take
into trust land |ocated across fromthe State Capitol, and build
a gam ng casino there.

In addition, plaintiffs argue that, if all of subsection (a)
is taken as a "restoration" clause, the restoration necessarily
enconpasses | and throughout the service area of the Tribe. The
Tri be, however, argues for a different interpretation of
subsection (a). The Tribe suggests that the second cl ause of the
subsection, which provides that the Secretary may take additional
acreage in the Tribe's service area pursuant to the Indian
Restoration Act, sinply enphasizes that the section should not be
read to limt the Secretary's nore general authority under the
I ndi an Restoration Act. Such a construction is both |ogical and

per suasi ve.
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One final argunent presented by plaintiffs requires brief
consideration. Plaintiffs contend that the discretionary nature
of the Secretary's authority to take land in trust for the UAIC
under subsection (a) weighs against a finding that | and taken
into trust pursuant to that section are restored | ands.
Plaintiffs rely in part on Sault Ste. Marie Tribe, Wwhere the
court held that the Secretary's determ nation that any |and
accepted pursuant to a mandatory instruction that |ands "shall"
be taken into trust was "restored” |and was reasonable. 78 F.
Supp. 2d at 702. The court noted that one section of the Little
Traverse Restoration Act required the Secretary to accept
property for the benefit of the Tribe, while the other provided
only that the Secretary "nmay" accept additional acreage in the
Tribe's service area. Id.

Plaintiffs suggest that, because subsection (a) contains
di scretionary | anguage, and subsection (b) contains mandatory
| anguage, subsection (b) is properly read as defining the scope
of the UAIC s restored |ands. They argue that the anendnent of

subsection (a) in 1996, which replaced the word "shall" wth

may, " further supports their reading of the statute. Pub. L.

104- 122 (1996). However, the Court's inquiry is focused on a
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reasonable interpretation of the term"restoration of |ands," not
on the nature of the Secretary's obligation. The Court is not
persuaded that the discretionary nature of the Secretary's
obligation to take land into trust for the UAIC bears any wei ght
on the Court's consideration of the statute for purposes of
determ ning the proper construction of the phrase "restoration of
| ands.” Congress' intention to grant the Secretary discretion in
her decisions to take land into trust for the UAIC in no way
underm nes the clear Congressional intent to reestablish a | and
base for the Tri be.

The United States al so urges the Court to give deference to
the Secretary's decision to take the parcel into trust. The
Secretary's decision is based on her review of the Tribe's
Appl i cation, supporting docunentation and public coments on the
trust application. As such, the decision may well be due
def erence under cChevron. However, the parties have asked the
Court to consider plaintiffs' IGRA claimon a notion to dismss
for failure to state a claim Plaintiffs' claimthat the
Secretary's decision violates IGRA rests solely on their

contention that the Secretary was obligated to comply with the
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requi renents of Section 20(b)(1)(A).*® The Court finds that, as
a matter of law, a decision by the Secretary to take land into
trust for the UAIC that lies within Placer County is subject to
t he exception set forth in Section 20(b)(1)(B)(iii). This
finding does not rest on the vast adm nistrative record
underlying the Secretary's decision, and the Court need not
determ ne what deference is due the Secretary's decision to take
this parcel into trust for the UAIC

The plain neaning of | GRA's exception for "lands ... taken
into trust as part of ... the restoration of lands for [a
restored] Indian tribe" dictates that the Court turn to
principles of restitution. In interpreting the scope of this
restitution, the Auburn Indian Restoration Act provides
per suasi ve evi dence of Congress' intent to restore lands to the
Tri be. Congress provided the Secretary with the authority to
reestablish a | and base for the UAIC by accepting into trust real
property located in Placer County, California. Accordingly, the

Court holds that the parcel at issue in this case, a 49-acre |ot

10 Plaintiffs' conplaint may be read to include a claimthat the
Secretary's decision was arbitrary and capricious, irrespective of whether the
parcel in question is properly characterized as the "restoration of |ands."
See Compl. T 53. However, plaintiffs failed to defend this claimin their
opposition menorandum or at oral argument, and the Court treats it as
conceded.
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in Placer County, is land taken in trust as part of the
restoration of lands for the UAIC. The Court finds that it is
likely that the Auburn Indian Restoration Act intended to permt
the United States to take in trust, and thus attenpt to "restore"
to the UAIC, a |land base simlar to the one that they held
previous to their disbandnent.

C. NEPA Violation and Abuse of Discretion by the Secretary
of the Interior

Plaintiffs argue that the Secretary of the Interior abused
her discretion by failing to consider the negative inpacts that
t he operation of the tribe's casino would have on the surrounding
area. Specifically, plaintiffs contend that the Secretary acted
arbitrarily and capriciously by relying on the FONSI and the EA
in approving the UAIC s request that the United States take title
to the parcel in trust for the Tribe.

Plaintiffs contend that the FONSI was arbitrary, capricious
and contrary to | aw because the defendants failed to conmply with
their obligations under NEPA, the NEPA regul ations of the
President's Council on Environnmental Quality, 40 C.F. R Pts.
1500-08, Part 516 of the Departnent of Interior Departnental
Manual , the Bureau of Indian Affairs NEPA Handbook, and ot her
rel evant federal environnmental policy guidance docunents.
Plaintiffs' main challenge to the EA perfornmed is that it was
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prepared by the applicant and its consultants. |In addition,
plaintiffs challenge the substance of the EA, contending that it
failed to exam ne alternatives, was based on undi scl osed data and
did not sufficiently consider the inpact of a casino on rare and
endanger ed speci es.

NEPA requires that when a federal agency undertakes a maj or
federal action significantly affecting the quality of the human
environnment, it nust prepare a detailed environnental inpact
statement ("EIS") concerning that action. 42 U S.C 8§
4332(2) (O ; 40 CF. R 8 1508.11. An EA is conducted for the
pur pose of determ ning whether an EISis required. See 40 C.F. R
§ 1508.9. "If any 'significant' environnental inpacts m ght
result fromthe proposed agency action then an EI S nust be
prepared before agency action is taken." Sierra Club v.
Peterson, 717 F.2d 1409, 1415 (D.C. Gr. 1983). An agency
decision that an EIS is not required may be overturned "only if
it was arbitrary, capricious or an abuse of discretion." Sierra
Club v. United States Dep't of Transportation, 753 F.2d 120, 126
(D.C. Cir.1985).

The D.C. Grcuit recently described the appropriate standard
of review of an agency finding of no significant inpact

("FONSI"):
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Under the |ong-established standard in this circuit,
the court reviews an agency's finding of no significant
i npact to determ ne whether: First, the agency [has]
accurately identified the rel evant environnental
concern. Second, once the agency has identified the
problemit nmust have taken a "hard | ook"” at the problem
in preparing the EA. Third, if a finding of no
significant inpact is made, the agency nust be able to
make a convincing case for its finding. Last, if the
agency does find an inpact of true significance,
preparation of an EI'S can be avoided only if the agency
finds that the changes or safeguards in the project
sufficiently reduce the inpact to a m ni num

Grand Canyon Trust v. FAA, 290 F.3d 339, 340-41 (D.C. Cr. 2002)

(internal citations omtted).

1. Standing

"To be adversely affected within NEPA, [plaintiffs] nust at
| east denonstrate that they can satisfy all constitutiona
standing requirenents and that their particularized injury is to
interests of the sort protected by NEPA. " Florida Audubon Soc'y
v. Bentsen, 94 F.3d 658, 665 (D.C. Cir. 1996) (en banc). The
Court reviews plaintiffs' NEPA claimpursuant to Fed. R GCv. P.
56, insofar as all parties rely on the admnistrative record to
support their argunments with respect to this claim Upon review
of a notion for summary judgnment, plaintiffs nust assert nore
than mere allegations to establish standing. Rather, they nust
denonstrate that they have "raised a genuine issue of fact as to

whet her an 'agency action' taken ... caused [plaintiffs] to be
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"adversely affected or aggrieved ... within the nmeaning of a

rel evant statute. Lujan v. National Wildlife Federation, 497

U S 871, 885, 110 S. . 3177 (1990) .

The D.C. Circuit has recently nade clear that, while
"geographi cal proximty does not, in and of itself, confer
standing on [a city] under NEPA," such proximty nmay allow a city
to establish NEPA standing by "alleg[ing] harmto its own
econonm c interests based on the environnental inpacts of [an]
approved project." City of Olmsted Falls v. FAA, 292 F.3d 261,
267-68 (D.C. Cir. 2002). The plaintiff cities here have cited to
evidence in the record that suggests that the proposed gam ng
facility will constitute a drain on the |ocal econony. AR
8443. Further, plaintiffs cite traffic analyses in the record
that predict an increase in harnful em ssions fromthe increased
vehicle traffic likely to be caused by the casino. A R 7861.
This record evidence is sufficient to raise a genuine issue of
fact as to whether the cities' economc interests will be
affected by the predicted environnmental inpact of the project.

The plaintiff organization, Citizens for Safer Communities,
al so has standing to bring the NEPA claim Plaintiffs have
denonstrated that genuine issues of fact exist as to whether the

menbers are likely to experience predicted environnmental effects
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of the project such as increased noise and pollution due to their
close proximty with the project. A R 4415, n.1. The

organi zation itself has standi ng because the participation of its
i ndi vi dual nenbers is not necessary to the maintenance of this

| awsuit, and the interests asserted are germane to the

organi zation's purpose. Id.; see Hunt, 432 U S. at 343.

2. Plaintiffs' Procedural Challenges to the Adequacy of
the EA

Pursuant to the regul ations of the Council on Environnental
Quality, 40 CF. R 8 1506.5(b), an agency nmay permt an applicant
to prepare an EA. However, federal agencies nust perform
i ndependent reviews of such an EA and nust participate actively
and significantly in the preparation process. |In full, the
regul ati ons provi de:

(a) Information. |If an agency requires an applicant to
submt environnental information for possible use by
t he agency in preparing an environnental inpact
statenent, then the agency should assist the applicant
by outlining the types of information required. The
agency shall independently evaluate the information
submtted and shall be responsible for its accuracy.

It is the intent of this paragraph that acceptable
wor k not be redone, but that it be verified by the
agency.

(b) Environnmental assessnments. If an agency permts an
applicant to prepare an environnmental assessnent, the
agency, besides fulfilling the requirenents of
paragraph (a) of this section, shall make its own

eval uati on of the environnental issues and take
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responsibility for the scope and content of the
envi ronnent al assessnent.

40 C F. R 8 1506.5(a), (b). The regulations further provide
that, where an EI'S, as opposed to an EA, is prepared, it nust "be
prepared directly by or by a contractor selected by the |ead
agency." 40 C.F.R 8 1506.5(c). Plaintiffs appear to argue that
this requirenent applies to the instant case. However,
def endants need only conply with subsections (a) and (b), as the
UAI C was asked to prepare only an EA, and not an EIS.

The Court finds no grounds to conclude that defendants did
not take responsibility for the scope of the EA or that they did
not make an independent eval uation of the environnental inpacts
of the proposed projects. The declaration of M. Zwei g describes
in detail his work with Bl A enpl oyees on the EA. See generally
Zweig decl. In addition, the adm nistrative record contains
extensive copies of e-mail comuni cations between the agency
staff discussing their conments on, and edits of, the EA  See
e.g., AR at 200359-61, 200373-75; see also AR 4272. The only
evidence, to which plaintiffs direct the Court's attention, is an
affidavit by plaintiffs' attorney that was included in the
adm ni strative record. A R 4998. |In the affidavit, the

attorney asserts that BI A does not possess sone of the source
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materials, which are included in the record. However, inits
responses to comments on the draft EA, the BIA expl ai ned:

[We participated in several site reviews, nunerous

neetings with the tribe and other parties; EPA Fish

and Wldlife Service, Placer County, the Cities of

Li ncol n, Roseville and Rocklin anmong others. W did

i ndependently review four adm nistrative versions of

t he docunent, providing coments and witing sone

portions of the docunent. W did not maintain copies

of earlier admnistrative drafts for the follow ng

reasons: maximzing limted storage space when dealing

wi th about twenty-five different projects, avoiding

confusi on concerning the nost current version of the

docurnent, and avoi di ng having our deliberative process
second guessed by outside parties using the FOA

process.

A.R 00615. Plaintiffs fail to point to any evidence in the
adm nistrative record that woul d persuade this Court that the
Bl A's explanation is unreasonable, or that the agency failed to
i ndependently review the subm ssions of the UAIC and their
consul tants.

Plaintiffs also contend that the Bl A accepted w t hout
guestion the technical content of the EA submtted by the Tribe
and its consultants. |In particular, they point to the EA's
traffic analysis that was based on trip general rates based on
data fromfour other "confidential" casino |ocations. Plaintiffs
argue that the BI A and Departnment of Interior cannot reasonably
accept as accurate the unsubstantiated assunptions and concl usi on

of the EA that are based on "confidential" data. However, M.
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W eg's declaration states that, while the data was initially
kept confidential in order to protect proprietary interests of
the four casinos, the data was released to the public in response
to cooments on the EA. See Zweig decl. § 9. That the nanes of
the casinos involved in the traffic analysis were initially kept
confidential sinply does not inpugn the overall quality of the
EA. Plaintiffs fail to raise a genuine issue of fact with
respect to the BIA s conpliance with the Council on Environnent al
Quality's regul ati ons.

Plaintiffs also argue that the Departnment of Interior's NEPA
manual prohibits applicants from preparing EAs. However, in
support of this proposition, plaintiffs cite to a provision that
applies when a tribal governnent is not an "applicant,"” but is
nerely "affected" by a proposed action, in which case the Tribe
"shal |l be consulted during the preparation of environnental
docunents.” A R 4780, cited in Opp'n at 54-55. In contrast,

t he manual provides that, "[w hen the proposed Bureau action is a
response to an externally initiated proposal, ... the applicant
will normally be required to prepare the EA, if one is required,
and to provide supporting informati on and anal yses as

appropriate.” A R 5935. Accordingly, plaintiffs have failed to
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denonstrate any factual dispute that m ght suggest that the EA
was procedural ly defective.

3. Substantive Challenges to Adequacy of the EA

Plaintiffs make four substantive challenges to the
sufficiency of the EA, arguing that it relied on undi scl osed
data, failed to consider alternatives, does not provide adequate
surface water plans, and did not consider the inpact of the
proposed casino on rare and endangered species. However,
plaintiffs are unable to identify any disputed facts that m ght
suggest that the BIA has not "accurately identified the rel evant
envi ronnmental concern” with respect to the issues raised by
plaintiffs, or that the agency has not "taken a 'hard |ook'" at
the issues. Grand Canyon Trust, 290 F.3d at 341. Furthernore,
the Court finds that the BI A has made a convincing case for its
finding of no significant inpact.

a. Water Supply

Plaintiffs contend that the BIA failed to take a "hard | ook"
at the water supply in the area of the proposed project.
Plaintiffs argue that the EA anal yzes only two options for
providing a water source for the site: hooking into the Pl acer
County Water Agency, or using groundwater |ocated on the site.

In fact, the EA considers three options, the third of whichis to
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i nport water purchased froma public agency or private conpany,
whi ch could be stored in a water tank on the site. See AR
00338.

No serious issue is raised with respect to the EA s
consideration of two of these options. Plaintiffs wholly fail to
address the environnental inpact of inporting water and sinply
suggest that many "factors” would play into hooking up to Placer
County's water supply. Plaintiffs' min argunment focuses on the
option of drilling an on-site well.

The EA found that the construction of an on-site well would
have no significant inpact. However, plaintiffs argue that the
EA fails to assess the possible inpact of constructing such a
well on the underlying aquifer and on surroundi ng wells.

Appendi x E of the EAis a report describing the availability of
groundwater for the project. It does not purport to consider the
effects of a well on neighboring wells, which may or may not draw
water fromthe sane aquifer. Plaintiffs contend that the
appendi x fails to consider the possibility of an "overdraft,™
citing a January 1999 report indicating that Placer County is
currently under a "state of overdraft" regardi ng groundwater

consunption. See A.R 07910.
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The United States, however, points to a MOU between the
Tribe and Placer County that would permt the Tribe to utilize
groundwat er wel | s under certain circunstances, thus refuting any
concern that the UAIC s use of groundwater woul d be viewed as
unacceptable by the County.' In addition, the EA concl udes that
the construction of a well, which would require a "continuous 60
gall on per m nute draw on the groundwater basin,” "would not
represent a substantial new demand on the groundwater basin.”
A R at 397. 1In the response to public coments regarding
possi bl e overdraft, the EA notes that several wells in the
vicinity of the site are drawing water at 200 to 1,000 gall ons
per minute. A R 04570. The facility's projected water demand
woul d amount to approxi mately 0.02% of the current groundwater
extraction in the region. I1d. at 04570-71. Thus, the Court
cannot conclude that the EA's determ nation that an on-site well
woul d not have a significant inpact on the water supply is
i nadequately supported by the EA and acconpanying materi al s.

An agency's decision to rely on sonme information, and not

other, is not a violation of NEPA insofar as that reliance is

i Specifically, the MOU provides: "The Tribe shall use its best

efforts to obtain surface water supply for Parcel B through an agreenment with
either the Placer County Water Agency ("PCWA"), the City of Lincoln or another
water district and shall conformto all standard requirements imposed by the
wat er provider. I f approval cannot be obtained, the Tribe shall provide water
for Parcel B with wells.” A R 00828
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reasonabl e. See Sierra Club v. Watkins, 808 F. Supp. 852, 862
(D.D.C. 1991). Here, the agency clearly considered the
information cited to by plaintiffs regarding a potenti al
overdraft, and considered the inpact of an on-site well on the
aquifer. This Court's reviewis limted to eval uati ng whet her
t he agency's action was reasonable. The Court finds that the
Bl A's conclusions with respect to water supply options are
substanti ated by a reasoned record.

b. Wastewater

Plaintiffs also contend that the EA s consideration of
alternatives for wastewater disposal are deficient. They note
that the EA considered four alternatives, one of which involves a
MU with the City of Lincoln that was recently voided by the
Pl acer County Superior Court pending conpliance with state
environnmental law. A R 0200058. Plaintiffs then argue that the

other "two options,"” construction of an on-site wastewater
treatment plant and offsite hauling, would require an EIS. They
fail to discuss the existence of the fourth alternative,
connecting to Placer County's sewage facilities.

Plaintiffs' argunment regarding the possibility of

constructing an on-site treatnment plant and off-site hauling is

sinply that these possibilities are "obviously actions that wll
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result in a 'significant' inpact on the human environnent."
Qop'n at 58. Plaintiffs offer absolutely no support for these
statenents, except to also add that the BIA "ignored fl ood
control issues" that mght result fromincreased discharge into
Orchard Creek. Again, this statenment is made w thout any
supporting citation to the record.

| ndeed, the United States notes that the EA considered the
i ssue of flooding, and found that the proposed treatnent plant
woul d add 0.1 cubic feet per second of flowto the creek, and
that such an increase would have an insignificant effect on the
creek's carrying capacity. A R 00396. To the extent that this
matter is proceeding on summary judgnent grounds, plaintiffs have
failed to denonstrate that there is a genuine dispute as to the
potential inpact of an on-site treatnent plant.

Plaintiffs al so suggest that the project would "violate
policies adopted to protect water quality.” Opp'n at 59 (citing
to Placer County General Plan, A R 6613-14; Sunset Industri al
Area Plan, AR 06790, 06794-95). However, plaintiffs fail to
expl ain why the project would violate |ocal policies.

Plaintiffs contend that the effect of nmercury that nay be
contai ned in wastewater effluent was not discussed in the EA

However, a review of the EA shows that the EA did consider the
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effects of nmercury, and that O chard Creek was sanpl ed for
mercury. A R 00536, 537 (nmercury testing results). The |evel
of mercury in Orchard Creek was found to be "bel ow t hreshol ds
identified under current water quality plans.” 1d. Plaintiffs
further note that the Delta, where effluent froma wastewater
treatment plant would flow, is already |isted as an inpaired body
of water under Section 303(d) of the Cean Water Act, due to
"el evated nercury concentrations” found in fish. Opp'n at 58
(citing AR 09355-57, Mem from C. Bunker, Cty of Lincoln, to
J. Pedri, Gty of Lincoln). Utimtely, plaintiffs do not
present evidence to genuinely dispute the EA's finding that the
| evel s of mercury in any wastewater effluent would not have a
significant inpact are erroneous.

Finally, plaintiffs note that the California Departnent of
Toxi ¢ Substances Control passed rules on |levels of toxicity
exenpting Indian Territory fromits provisions. Thus, plaintiffs
are concerned that a wastewater treatnment facility on the site
woul d be exenpt fromnonitoring by the Regional Water Quality
Control Board. OCpp'n at 58. The EA contains a letter fromthe
California Regional Water Quality Control Board, in which the
Board notes that, indeed, pursuant to Regi onal Board Resol ution

No. 82-036, waste discharge requirenents would be waived for the
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project. Id. Nevertheless, having considered the project, the
Board issued a finding that "[n]o significant threat to water
quality should result fromthis activity.” A R 00518.
Plaintiffs have failed to identify any disputed facts that m ght
suggest that the BIA s consideration of wastewater disposal
options was unreasonabl e.

c. Impact on Endangered and Threatened Species

Plaintiffs claimthat the EA "fails to even consi der whet her
t he proposed project would significantly inpact the endangered
and threatened species 'likely to occur in the project site
area,'" and maintains that the EA does not |ist endangered and
t hreat ened species actually occurring on the site. Qpp'n at 59-
60, 60 n.5. This is sinply incorrect. The EA contains a
conprehensive, five-page |ist of "special-status species,"” which
were considered in the evaluation of the project site. See AR
00364-68. The listing identifies endangered and t hreatened
speci es, and describes the degree to which each species occurs in
the project area. 1Id.

Plaintiffs contend that the EA does not discuss whether the
proposed wastewater treatnent plant and di scharge woul d affect
vernal pool fair shrinp, vernal pool tadpole shrinp, or Boggs

Lake hedge-hyssop. Yet, the EA includes at |east two appendi xes
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that specifically address the predicted inpact of wastewater
effluent on aquatic habitats and neans of mtigating any adverse
i npact. See Appendi xes D, F.

The appendi xes denonstrate that the EA authors devoted
significant efforts to predicting the inpact of the project on
endangered and threatened species and on mtigating any such
i mpact. The EA contains correspondence fromthe "Wtl and
Consultants,” a private firmthat reconmended that, because the
project involves filling potential fair shrinp habitat,
consultation with the U S. Fish and Wldlife Service was required
pursuant to Section 7. A R 00500-03. The federal defendants
consulted with the Fish and Wldlife Service to Section 7 on the
potential inpacts to threatened and endangered species, and
adopted m tigation neasures recomended by the Service as a
condition to its FONSI. See A.R 00402, 493-520. The Fish and
WIldlife Service issued a biological opinion regarding the
project, which it then anmended to refl ect changes in the project,
including the creation of a buffer zone along the western
boundary of the project. This buffer zone serves to separate the
project area fromthe O chard Creek Conservation Bank and from
vernal pools and swales. A R 00511. Wth the buffer zones, the

Servi ce concluded that "the overall inpact of the proposed
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project is relatively small (1.63 acres of vernal pools/swales)."”
Id. at 00512.

Plaintiffs also raise the issue of whether mtigation
nmeasures proposed by UAIC are consistent with the Placer Legacy
programto preserve open space, or whether design of the project
will permt full conpliance with Placer County CGeneral Plan and
the Sunset Industrial Area Plan policies intended to protect
wet | ands, riparian areas and streans. However, they present no
support for their "suggestion"” that the mtigation neasures are
either insufficient or inappropriate. Again, plaintiffs have
rai sed no genuinely disputed issue with respect to the reasoning
or thoroughness of the BIA' s consideration of the potenti al
effect of the gamng facility on endangered and threatened
speci es.

d. Failure to Consider Alternatives

The Court will uphold an agency's "di scussion of
alternatives so long as the alternatives are reasonable and the
agency di scusses themin reasonable detail." Citizens Against
Burlington, Inc. v. Busey, 938 F.2d 190, 194 (D.C. Cr. 1991).
Plaintiffs argue that the scope of alternatives to be considered
in an EA is broader than the requirenent for consideration of

alternatives in an EIS. Plaintiffs' two primary challenges to
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the EA's consideration of alternatives are that the analysis is
only six pages, and did not consider two additional alternatives,
the "Yuba County" and the "Nyack North" alternatives. However,
in addition to the alternatives evaluated in detail in the EA,
the EA al so considers and rejects for a variety of reasons
several other sites. See AR 00313-14, 00574 (BI A neno

di scussing alternative site); A R 00614-15 (Bl A recommendati on
meno di scussing alternative sites); A R 00262-63 (Bl A nenp
addressing report outlining alternative site). The fact that the
EA may not have considered a specific alternative preferred by
plaintiffs is sinply not grounds for finding that the agency
failed to neet its obligations in preparing the EA, or that the
agency's decision was "arbitrary and capricious." See Citizens
Against Burlington, 938 F.2d at 194.

In short, plaintiffs' substantive and procedural challenges
to the EA fall short of the mark. Indeed, it would appear that
plaintiffs bring their NEPA claimdespite the clear inport of the
NEPA regul ati ons and the contents of the EA prepared in this
case. Accordingly, the Court enters summary judgnent for

def endants and intervenor on plaintiffs' NEPA cl aim
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D. Order to Show Cause

The Court is deeply concerned that plaintiffs appear to
concede that, in drafting their conplaint, they included causes
of action as a nmeans of "indicating" nore general concepts of
constitutional protections of state sovereignty. Plaintiffs
conpl ai nt includes separate causes of action for violation of the
St at ehood C ause, the Enclaves C ause, the Equal Footing
Doctrine, and the Tenth and Ninth Anendnments. Consequently, the
def endants and intervenor, as well as the Court, were obligated
to approach each cause of action as a separate alleged violation.
Yet, the Court was informed at oral argument that all of these
counts were included to illustrate a general, constitutional
requi renment that federal action inplicating state sovereignty be
taken only with the consent of the states. Putting aside any
guestion regarding the nerits of plaintiffs' position, the
conplaint is wholly at odds with plaintiffs' representations at
oral argument. Plaintiffs' conplaint does not assert a cause of
action arising fromthe violation of a constitutional principle
of state sovereignty reflected in various constitutional
provisions. Rather, plaintiffs chose to set forth individual
al l egations of constitutional violations that, it would appear,

plaintiffs did not seriously believe had a basis in law. See Tr.
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at 49. The Court is not conforted by plaintiffs' explanation
that these allegations were neant as "indications" of
constitutional concerns. Id.

Further, plaintiffs' counsel conceded that their ninth cause
of action, which alleges that the State-Tribal Conpact viol ates
t he Fourteenth Amendnent, was included sinply as a security
neasure. Tr. at 5. Plaintiffs apparently conceded this claim by
failing to defend it in their opposition brief, albeit wthout
explicitly notifying the parties or the Court of this concession.

Plaintiffs' litigation strategy is, at best, troubling.
When an attorney files a conplaint in federal court, she
certifies to the Court that the |egal arguments contai ned
therein, “to the best of the person's know edge, information, and
belief, fornmed after an inquiry reasonabl e under the
circunstances . . . are warranted by existing law or by a
nonfrivol ous argunent for the extension, nodification, or
reversal of existing law or the establishnment of new |law.” Fed.
R GCv. P. 11. Yet, here, plaintiffs apparently admt that they
intentionally included causes of action in their conplaint that
they did not believe had a good faith basis in [ aw, but which
plaintiffs believed would give rise to judicial consideration of

general constitutional concerns. The Court is |oathe to condone
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this fast and | oose approach to drafting a conpl aint.
Accordingly, the Court will order plaintiffs to show cause why

t hey shoul d not be sanctioned pursuant to Fed. R Cv. P. 11 for
advanci ng | egal causes of action, which they apparently did not
believe were warranted by existing law, and did not intend to
defend by arguing for an extension of the law or the
establ i shnent of new | aw.

CONCLUSION

The Court has carefully considered the parties' notions, the
responses and replies thereto, the entire record herein, the oral
argunment of counsel and the applicable statutory and case | aw.

For the foregoing reasons, the Court enters judgnent for
defendants and intervenor on plaintiffs' claimthat the Secretary
has vi ol ated NEPA (second cause of action). The Court grants
defendants' and intervenor's notions to dismss plaintiffs
remaining clains with prejudice. The Court holds that plaintiffs
do not have standing to assert their clains under the Enclaves

Cl ause, Statehood C ause, Tenth Amendnent and Equal Footi ng
Doctrine and, |est doubts persist, that plaintiffs have failed to
state clains upon which relief nay be granted pursuant to these
constitutional provisions. Plaintiffs have sufficiently all eged

standing to proceed with their clainms that the Secretary has
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vi ol ated Section 20 of I GRA and that the Indian Auburn
Restoration Act constitutes an unconstitutional del egation of
Congressi onal authority. However, these clainms nust be dism ssed
because they fail to state clains upon which relief my be

gr ant ed.

An appropriate Order and Judgnment was entered on the docket

on Septenber 9, 2002.

SIGNED: EMMET G. SULLIVAN
UNITED STATES DISTRICT JUDGE
September 11, 2002
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